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IN  THE  MATTER  OF  THE  ONTARIO  HUMAN  RIGHTS  CODE,  j OFFICE  OF  ARBITRAL 
S  O.  1 980,  CH.  53,  AS  AMENDED 

BETWEEN: 

ONTARIO  HUMAN  RIGHTS  COMMISSION,  ALEXANDER 
KARUMANCHIRI,  ERIC  NG,  AND  JOSEPH  VAN  (COMPLAINANTS) 

-  and  - 

THE  LIQUOR  CONTROL  BOARD  OF  ONTARIO  (LCBO),  AND  W.J. 
BOSWORTH,  J.K.  COUiLLARD,  AND  E.A.  PARKER,  AS  EMPLOYEES 
OR  SERVANTS  OF  THE  LCBO,  55  LAKESHORE  BOULEVARD  EAST, 
TORONTO,  ONTARIO  (RESPONDENTS) 


Board  of  Inquiry:  Dr.  Daniel  J.  Baum 


Appearances: 

Ontario  Human  Rights  Commission  (Commission)  - 
John  Judge,  Counsel 

Complainants  - 

E  H.  Merifield,  Counsel 
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R.  J.  Ormaj,  Counsel 
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The  Complaints 


Extended  hearings  over  a  period  of  more  than  a  year  were  held  to  inquire 
into  five  complaints  filed  by  three  senior  laboratory  technicians  against 
their  employer,  the  LCBO,  and  several  of  its  agents  or  servants.  The 
Complainants,  identified  as  a  visible  minority,  have  asserted  infringement 
of  their  right  to  equal  treatment  in  employment  on  the  basis  of  race  and 
colour  contrary  to  §§4(1)  and  8  of  the  Human  Rights  Code  (Code). 

The  complaints  can  be  divided  into  two  parts:  The  first  relates  to  the 
procedures  followed  by  the  LCBO  in  awarding  promotions  to  one 
individual,  namely,  E.A.  Parker,  in  preference  to  the  three  Complainants. 
To  the  extent  that  the  LCBO  placed  reliance  on  certain  facially  neutral 
criteria,  especially  seniority,  in  effecting  the  questioned  promotions,  the 
first  series  of  complaints  are  also  framed  in  terms  of  violation  of  §10  of 
the  Code.  The  second  series  of  complaints  relate  to  Dr.  Ng  and  Nr.  Yan. 
They  charge  the  Respondents  with  reprisal  for  having  filed  the  first  series 
of  complaints.  §7  of  the  Code  provides: 

Every  person  has  a  right  to  claim  and  enforce  his  or  her  rights 
under  this  Act,  to  institute  end  participate  in  proceedings  under 
this  Act  and  to  refuse  to  infringe  a  right  of  another  person  under 
this  Act,  without  reprisal  or  threat  of  reprisal  for  so  doing. 

§8  provides  that  "No  person  shall  infringe  or  do,  directly  or  indirectly, 
anything  that  infringes  a  right  under  this  Part."  The  nature  of  the  reprisal 
set  out  in  the  complaints  was  the  transfer  within  the  laboratory  of  Dr.  Ng 
and  Mr.  Yan  from  the  work  to  which  they  had  previously  been  assigned. 

Though  more  will  be  stated  at  a  later  point  in  this  Award,  it  will  suffice 
to  note  here  that  the  Complainants  by  way  of  relief  seek: 

>  Special  damages; 

>  General  damages; 

>  Removal  of  the  incumbent  promoted  person  and 
the  substitution  in  his  stead  of  Mr.  Kerumenchuri; 

>  Counsel  fees; 

>  An  affirmative  action  programme  to  be  monitored 
by  the  Commission. 

By  way  of  reply,  the  Respondents,  all  represented  by  Mr.  Drmaj,  deny  all 
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material  claims  made  in  the  complaints.  They  have  put  forth  their  own 
claim  for  relief  based  largely  on  §40(6)  of  the  Code.  They  ask,  inter  alia, 
for  counsel  fees  and  letters  of  apology  to  be  posted  in  the  LCBO 
laboratory. 

The  parties  agree  that  I  am  properly  seized  of  jurisdiction  to  hear  and 
determine  the  issues  in  dispute. 

II        ,  . 
Burden  of  Proof 

There  is  a  context  for  the  findings  of  fact  which  will  follow  in  the  next 
section  of  the  Award:  The  complaints  in  this  matter  have  been  brought,  as 
was  noted,  under  §§4,  8  and  10  of  the  Code.  §10  is  one  that  results  in  a 
shifting  burden  of  proof. 

This  was  developed  in  Almeida  v.  Chubb  Fire  Security  Division  of  Chubb 
Industries  Ltd.  (1964).  5  CHRR  D/2104  (Ont.  Bd,  of  Inquiry).  The 
Complainant,  of  East  Indian  origin,  was  an  assistant  comptroller.  He  said 
that  he  had  been  passed  over  for  promotion  on  four  separate  occasions. 
Each  time,  whites  were  placed  in  the  questioned  position.  After  the  fourth 
pass-over,  his  attitude  toward  work  deteriorated  and  he  eventually  was 
discharged. 

The  Complainant  stated  that  he  had  been  discriminated  against  on  the 
ground  of  race,  colour,  nationality,  ancestry  or  place  of  origin  in  the 
failure  to  promote.  The  Board  of  Inquiry  found  discrimination  in  the 
failure  to  promote,  but  not  in  the  failure  to  dismiss. 

In  arriving  at  its  findings,  the  Board  of  Inquiry  spoke  about  the  inital 
burden  of  proof.  It  is  necessary  for  the  Commission  to  demonstrate  that 
the  prohibited  ground  of  discrimination  was  only  one  of  several  grounds 
for  the  action  taken  and  challenged.  I  emphasize,  however,  that  this  is  an 
initial  burden  to  be  carried  by  a  preponderance  of  proof  by  the  Commission. 
At  <5  17640,  it  was  stated: 

. . .  [I]t  would  appear  that  counsel  for  all  parties  are  in  agreement 
with  the  view,  which  I  take  to  be  the  proper  one,  that  it  is 
sufficient  for  a  complainant  to  establish  that  the  prohibited 
ground  of  discrimination  constituted  only  one  among  a  number  of 
factors  leading  to  the  decisions  whi?**  o"~  setter 
the  complaint.  This  view  has  been  expressed  by  previous  Board 
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of  inquiry  established  both  in  Ontario  and  elsewhere  in  Canada, 
often  in  reliance  on  a  decision  of  the  Ontario  Supreme  Court  in 
Regms  v.  BusneU Commtmicdtions limited  ( 1 973) ,  1  O.R.  (2d) 
442  (H.C.),  a  decision  which  was  upheld  by  the  Ontario  Court  of 
Appeal  (1974),  4  O.R.  (2d)  286,  which  considered  the  nature  of 
the  finding  necessary  to  establish  that  an  employer  contravened 
a  section  of  the  Canada  Labour  Code  prohibiting  employers  from 
dismissing  employees  because  of  trade  union  activites.  The  trial 
judge  indicated  that  it  was  necessary  to  establish  only  that 
"membership  in  a  trade  union  was  present  in  the  mind  of  the 
employer  in  its  decision  to  dismiss,  either  as  a  main  reason  or 
one  incidental  to  it,  or  as  one  of  the  many  reasons  regardless  of 
priority,  at  p.  447,  whereas  the  Court  of  Appeal  expressed  the 
point  in  the  language  of  "proximate  cause".  Evans,  J.  stated  that 
"Union  membership  must  be  a  proximate  cause  for  dismissal  but 
it  may  be  present  with  other  proximate  causes."  ....  The  point 
of  Busf/net?  and  the  human  rights  decisions  relying  on  it,  is  that 
although  the  prohibited  ground  of  decision-making  must  have 
some  causal  role  or  influence  ;n  the  decision  made,  it  need  not  be 
the  exclusive  cause  of  or  influence  on  the  decision.  Indeed,  as  is 
suggested  in  Bi/sM&f?  itself,  it  is  not  necessary  to  establish 
that  the  prohibited  ground  was  the  main  reason  for  the  decision 
in  question. . . . 

Respondents'  Counsel  has  made  two  arguments  under  this  head:  (0  There 
can  be  no  constructive  discrimination  because  the  Complainants  in  fact 
are  not  a  visible  minority  as  applied  to  laboratory  technicians.  There  are 
nine  technicians  in  the  laboratory,  and  four  of  them  are  of  Indian,  South- 
East  Asian,  or  Chinese  descent.  They,  therefore,  cannot  be  seen  as  a 
minority  in  the  context  of  the  laboratory.  The  fundamental  assumption 
necessary  to  the  application  of  constructive  discrimination,  according  to 
the  Respondents,  necessarily  tells:  There  is  no  minority  in  the  setting  of 
the  work  place. 

For  purposes  of  this  Award,  the  evidence  has  centered  on  the  activites  of 
the  laboratory  The  evidence  has  not  centered  on  the  makeup  of  the  LCBO 
generally,  though  there  was  some  statistical  data  going  to  the  general 
employee  profile  of  the  LCBO.  I  accept  that  four  of  the  nine  technicians 
viewed,  as  such,  can  hardly  be  seen  as  a  minority.  However,  that  is  not  the 
nature  of  the  complaints. 

The  complaints  are  not  directed  toward  the  employment  of  technicians. 
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They  are  directed  toward  access  by  visible  minorities  who  are  technicians 

to  senior  management  positions  which  allegedly  hove  been  denied  them  on 
certain  prohibited  grounds.  These  senior  positions  are  not  held  by  visible 
minorities. 

Viewed  in  the  context  of  this  record,  there  surely  is  a  visible  minority.  It 
consists  of  those  non-white  laboratory  technicians  denied  access  to 
laboratory  managerial  positions. 

(2)  Respondents'  Counsel  also  argued  that  the  Commission  must  show  a 
relationship  between  that  which  is  challenged,  namely  the  promotion 
process,  and  a  prohibited  ground  under  the  Code.  That  is,  the  Commission, 
it  was  emphasized,  does  not  have  the  power  to  review  generally  promotion 
decisions  whenever  a  visible  minority  is  affected.  In  this  regard,  I  was 
referred  to  Jain  v.  Acadia  Llniversitu  (1964)  5  CHRR  D/2123  (Bd.  of  Inquiry 
Nova  Scotia)  where  a  complaint  by  a  Science  Librarian  seeking  the  position 
of  University  Librarian  was  dismissed.  He  had  claimed  discrimination  of 
the  basis  of  race,  colour  or  national  origin.  At  <Hs  17976,  17995,  and 
18002,  the  Board  of  Inquiry  stated: 

As  far  as  the  simple  result  is  concerned,  this  Board  is  not  acting 
in  the  capacity  of  an  Appeal  Board  to  the  selection  process, 
where  no  evidence  of  prohibited  discrimination  because  of  race, 
colour  or  national  origin  has  been  demonstrated. 


I  wish  to  point  out  that  the  evidence  of  the  witnesses,  the 
documentary  evidence  and  particularly  the  reference  materials 
clearly  show  that  the  Complainant  was  an  efficient  and  valued 
employee  of  the  University  in  his  position  of  Science  Librarian. 
He  had  developed  that  smaller,  and  more  specialized  segment  of 
the  library  system  at  Acadia  into  a  valuable  operation  for  the 
various  faculties  and  obviously  has  continued  to  do  so  to  date. 
However,  as  previously  mentioned,  acaaermu  aumiy  and 
experience  in  a  specialized  field  is  not  the  sole,  nor  the  dominant 
criterion  in  choosing  a  suitable  candidate  for  advancement,  or  a 
position.  I  have  had  an  opportunity  to  hear  from  all  of  the 
members  of  the  selection  committee  of  1982,  examine  all  of  the 
letters  of  recommendation,  the  curriculum  vitae  of  the 
candidates,  as  well  as  evidence  from  Mr.  B8tes  and  the 
Complainant,  and,  although  it  may  not  be  necessary  for  the 


inquiry,  I  would  agree  with  the  conclusion  of  the  committee. 


I  think  it  should  be  pointed  out  again,  the  necessity  of  persons 
dealing  with  complainants  such  as  this  to  do  so  in  an  objective 

manner         Human  rights  legislation  is  a  very  necessary  and 

important  factor  in  protecting  and  determining  the  rights  of  all 
citizens.  However,  it  does  not  function,  in  my  opinion,  as  a 
forum  of  appeal  for  unsuccessful  candidates  from  the  selection 
process  for  positions.  Provided  there  is  no  prohibited 
discriminatory  action,  viewed  objectively,  selection  committees 
and  employers  must  be  free  to  choose  the  best  candidate,  in  their 
opinion  for  the  position  required.  I  feel  that  it  would  not 
enhance  the  legislation  or  the  excellent  job  being  done  by  those 
who  work  within  it,  if  it  were  to  be  allowed  to  be  used  as  a 
means  of  threatening  or  appealing  on  purely  subjective  grounds. 

Counsel  for  Respondents  is  correct:  This  Board  of  Inquiry  cannot  be  a 
general  review  body  to  assess  job  promotions.  The  Board  of  Inquiry  is  a 
statutory  body  given  only  that  responsibility  assigned  by  the  legislature. 
Granted  that  human  rights  legislation  as  remedial  law  is  to  be  given  a 
broad  and  liberal  interpretation.  Still,  it  is  the  legislation  that  must  be 
interpreted  and  applied  to  the  facts. 

How  then  is  the  law  relating  to  burden  of  proof  to  be  applied  to  this 
record?  In  my  view  there  are  two  applications: 

1.  The  Commission  may  show  that  otherwise  neutral  job  requirements, 
such  as  seniority  as  a  basis  for  promotion,  are  pretextual.  That  is,  the 
requirements  do  not  serve  a  bona  fide  business  purpose.  The  inference  can 
then  be  drawn  that  such  requirements  mask  a  discriminatory  motive.  In 
the  first  instance,  the  Commission  must  show  that  there  is  a  group  or 
individuals  entitled  to  the  protection  of  the  Code.  Next,  the  Commission 
must  show  that  the  actions  of  the  Respondents  resulted  in  discrimination 
of  the  kind  prohibited  by  the  Code.  The  burden  then  shifts  to  the 
Respondents  to  demonstrate  bona  fide  business  purpose.  If  the  Respondents 
carry  that  burden,  the  Commission  may  counter  by  demonstrating  that  the 
bona  fide  purpose  was  really  pretextual,  that  it,  in  effect,  was  a  subter- 
fuge. 

2.  The  Commission  within  the  meaning  of  §10  may  demonstrate,  and  in 


5 


this  regard,  carry  the  burden  of  proof  that  certain  requirements  for  job 
promotions  may  otherwise  be  quite  proper  in  that  they  serve  bona  fide 
business  interests.  However,  to  the  extent  that  such  requirements  result 
in  the  exclusion  or  qualification  of  a  group  by  reason,  inter  alia,  of  their 
race,  colour  or  national  origin,  the  requirements  may  be  condemned.  The 
Respondents  are  then  put  to  the  burden  of  demonstrating  that  criteria 
challenged  serve  an  actual  bona  fide  business  purpose. 

What  was  stated  in  Almeida  v.  Chubb  Fire  security  Division  of  Chubb 
Industries  Limited,  supra,  at   17843  has  meaning  as  applied  to  the  matter 
bef  ore  me: 

The  second  question  on  which  counsel  made  submissions  also 
does  not  appear  to  be  the  subject  of  serious  disagreement 
between  them.  Counsel  agree,  as  do  I,  with  the  proposition  that 
the  burden  of  proof  in  these  cases  remains  with  the  Commission 
and  the  complainant  to  establish  that  contravention  of  the  Code 
has,  on  the  balance  of  probabilities,  occurred.  Nonetheless,  I  arn 
also  of  the  view  that  if  the  complainant  and  the  Commission  can 
establish  a  prime  fdcie  case  of  discrimination,  a  secondary 
burden  of  "going  forward"  or  adducing  evidence  of 
non-discriminatory  grounds  for  the  conduct  under  question  falls 
upon  the  respondent.  If  this  burden  is  discharged  by  the 
respondent,  it  then  remains  for  the  complainant  and  the 
Commission  to  establish,  on  the  balance  of  probabilities,  that 
the  reasons  offered  by  the  respondent  are  not  the  true 
explanations  for  the  decision  in  question.  As  is  often  said  in 
equivalent  American  case  law.  it  is  open  to  the  complainant  to 
establish  that  the  reasons  offered  by  the  respondent  as  en 
explanation  for  the  decision  in  question  are  "pretextual"  in  the 
sense  that  they  constitute  a  pretext  for  the  decision  which 
masks  the  role  played  by  discriminatory  attitudes  in  the  mind  of 
the  decision-maker. 


Findings  of  Fact 

A.  Background 

1.  Functions  of  the  Laboratory 


In  this  Award,  the  focus  is  on  the  Laboratory  of  the  LCBO.  This  is  8 


relatively  small  unit  within  the  LCBO.  It  consists  of  nine  professionals 
and  a  secretary.  The  nine  professionals,  except  for  those  who  are  part  of 
management,  have  been  given  the  designation  of  Technician,  a 
classification  consisting  of  a  number  of  grades  about  which  more  will  be 
said  later. 

All  of  the  Technicians  have  a  background  in  chemistry,  though,  as  we  shall 
see,  their  qualifications  can  vary  enormously.  In  point  of  fact,  however, 
the  general  lines  of  variance  are  probably  three: 

1.  There  is  the  chemist  who  understands  and  can  use  fully  the 
range  of  equipment  available  in  the  Laboratory.  And,  in  so  doing, 
the  chemist  has  the  necessary  skills  to  devise  new  tests,  or 

|  redesign  old  tests  that  will  be  responsive  to  new  problems. 

2.  There  is  the  technician  who  has  a  substantial  background  in 
chemistry,  and,  as  such,  can  fully  apply  existing  tests  utilizing 
the  range  of  equipment  available  in  the  Laboratory. 

3.  There  is  the  technician  who  has  a  general  background  in 
chemistry,  and  can  apply  many  of  the  standard  tests  utilizing 
some,  but  not  all  of  the  equipment  available  in  the  Laboratory. 

Essentially,  the  tests  and  their  applications  by  the  Technicians  of  the 
Laboratory  of  the  LCBO  are  designed  to  achieve  quality  assurance  for  all 
alcoholic  beverages  sold  in  Ontario  through  liquor  stores  and  brewers 
warehousing  outlets.  Mr.  Parker,  Director  of  Laboratory  Services  and  a 
i  Respondent  in  this  matter,  wrote  of  the  Laboratory's  functions  in  1 984. 

We  are  guided  in  our  analysis  by  Federal  Food  and  Drug 
Regulations,  the  Ontario  Liquor  Control  Act  and  Regulations,  the 
Ontario  Liquor  Licence  Act  and  Regulations,  and  our  own 
laboratory  norms  which  have  been  established  through  years  of 
analysis  Also,  all  alcoholic  beverages  must  conform  to  the 
Federal  Packaging  and  Labelling  Acts  and  Regulations  before  they 
are  offered  for  sale  in  Ontario. 

Chemical  determinations  are  made  for  about  30  different 
constituents.  There  are  maximum  and  minimum  limits  for 
ethanol,  total  titratable  acid,  and  volatile  acid,  total  free  and 
fixed  sulphur  dioxide,  methanol  and  many  elements  such  as 
arsenic,  cadmium,  cobalt,  lead,  zinc,  copper,  iron,  sodium, 
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calcium  and  potassium.  [Parker,  "A  Brief  History  of  the  Liquor 
Control  Board  of  Ontario  Laboratory  -  Some  Current  Analysis 
Routines  and  Future  Projects",  Canadian  Chemical  News  (Sept. 
1964)  15,  at  16.) 

The  sheer  volume  of  samples  tested  is  enormous.  In  1982,  4,500  samples 
were  analyzed,  most  of  which  were  in  the  wine  category.  Historically, 
most  routine  testing  has  taken  place  in  the  general  chemistry  or  "wet" 
laboratory.  With  few  exceptions,  such  as  the  test  relating  to  sodium 
azide,  the  concern  of  the  general  laboratory  has  been  testing,  and  not 
development  work. 

In  1966,  the  Laboratory  purchased  a  gas  chromatograph,  a  complex  piece  of 
equipment  that  allows  for  sophisticated  test  design.  The  potential  of  the 
equipment,  in  the  hands  of  competent  personnel,  allowed  the  Laboratory  to 
investigate,  track,  and  monitor  new  contaminants  such  as  pesticides.  It 
also  offered  the  possibility  of  modernizing  older  and  slower  "wet"  tests. 

Still  later,  many  of  the  functions  of  the  Laboratory  were  computerized. 
This  required  some  skill  in  computer  language  and  programming  on  the  part 
of  the  Laboratory  Technicians. 

Aside  from  routine  testing  and  being  vigilant  to  new  contaminants,  a 
research  and  development  function,  there  is  a  third  aspect  to  the  work  of 
the  Laboratory:  It  provides  a  forensic  service  to  police.  Tests  are 
performed  by  Technicians  and  certified  by  those  few  who  have  been  desig- 
nated as  Provincial  Analysts  in  the  areas  of  the  Laboratory's  expertise.  As 
part  of  the  Provincial  Analysts'  responsibilities,  there  is,  from  time  to 
time,  a  need  to  testify  under  oath  as  to  the  tests  that  had  been  certified. 

There  are,  therefore,  three  primary  functions  of  the  Laboratory: 

1 .  Routine  testing, 

2.  Development  and  research  work  primarily  for  new 
contaminants;  and 

3.  Forensic  work  for  the  police  in  those  area  of  Laboratory 
expertise. 

During  most  of  the  time  relevant  to  the  complaints,  the  formal  organiza- 
tional structure  of  the  Laboratory  was  quite  simple.  It  was  headed  by  an 
individual  who  had  been  given  the  designation  of  Chief  Chemist.  His 
technical  staff  was  accountable  to  him.  He  completed  the  annual  work 
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performance  evaluations  and  made  recommendations  concerning 
promotion.  Incident  to  his  job,  he  also  assigned  work  within  the 
Laboratory.  In  this  regard,  it  should  be  noted  and  emphasized  that  the 
Technicians  have  not  been  part  of  any  bargaining  unit. 

The  Chief  Chemist,  in  turn,  reported  to  the  Assistant  General  Manager, 
Stock  Purchasing  and  Product  Control.  The  Laboratory  was  one  of  five 
departments  or  divisions  managed  by  the  Assistant  General  Manager.  On 
the  whole  during  the  relevant  time  periods  of  these  complaints,  the  other 
departments  within  Stock  Purchasing  and  Product  Control  included:  Stock 
Purchasing,  Traffic,  Customs,  and  Product  Control. 

After  considerable  urging,  the  Assistant  General  Manager,  Stock 
\         Purchasing  and  Product  Control,  effected  a  change  in  the  organizational 
structure  of  his  departments:  He  sought  to  have  a  management  successor 
programme  in  place.  That  is,  he  sought  to  have  a  second  tier  of  manage- 
ment within  each  department  who  could  replace  existing  management 
either  in  the  event  of  retirement  or  vacancy  otherwise  created. 

A  great  deal  more  will  be  said  of  this  programame  later  in  this  Award.  At 
this  point,  taking  the  testimony  of  the  then  Assistant  General  Manager, 
Stock  Purchasing  and  Product  Control,  J.K.  Couillard,  at  face  value,  such 
was  his  purpose.  And  that  purpose  was  effected  in  1979,  as  applied  to  the 
Laboratory,  with  the  appointment  of  an  Assistant  Chief  Chemist. 

On  the  retirement  of  the  Chief  Chemist  in  1982,  the  Assistant  Chief 
Chemist  was  promoted.  What  had  been  the  position  of  Chief  Chemist  was 
f  redesignated,  Director  of  Laboratory  Services.  Mr.  Couillard  testified  that 

this  was  a  way  for  the  General  Manager  of  the  LCBO  to  make  his  belief 
known  to  the  effect  th8t  the  he8d  of  the  Laboratory  need  not  be  a  trained 
chemist.  In  his  closing  argument,  Respondents'  Counsel  put  the  matter 
this  way:  One  need  not  be  a  gourmand  or  a  trained  chef  to  operate  a 
first-class  restaurant. 

Once  the  Director  of  Laboratory  Services  had  been  designated,  there  was 
no  attempt  to  fill  the  then  vacant  position  of  Assistant  Chief  Chemist. 
This  fact  will  be  commented  on  in  more  detail  at  a  later  point  in  this 
Award. 

Some  time  after  the  second  series  of  complaints  in  this  matter  had  been 
filed  with  the  Commission,  there  was  a  further  reorganization  of  the 
I         Laboratory.  Two  more  management  positions  were  established  under  the 
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Director:  There  is  now  a  Manager  who  fills  the  function  of  research  and 
development,  and  another  Manager  for  the  general  laboratory  which  is 
charged  with  what  I  have  called  routine  testing.  In  many  ways,  this 
division  of  laboratory  functions  merely  formalizes  what  had  been  a  fact 
since  about  1968. 

It  must  be  emphasized  that  laboratory  structure  has  been  sketched  on  the 
basis  of  the  descriptions  offered  by  LCBO  management.  The  structure 
presented  is  designed  only  to  set  a  background  for  the  issues  that  have 
been  raised  in  these  complaints.  As  will  be  seen,  some  of  the  evidence 
challenges  the  good  faith  intent  behind  some  of  the  structural  changes.  In 
this  regard,  I  specifically  refer  to  the  name  change  of  Chief  Chemist  to 
Director  of  Laboratory  Services,  and,  more  importantly  perhaps,  the  good 
faith  intent  behind  the  so-called  management  succession  programme. 

Whatever  the  challenges,  this  much  must  be  clear  concerning  the 
Laboratory:  Its  work  is  technical,  and,  as  such,  it  requires  the  varied 
skills  of  professionals  who,  although  they  may  not  be  fully  trained 
chemists,  surely  must  have  a  command  of  the  work  required  to  be  done. 
This  work  includes  routine  testing.  But,  it  also  goes  far  beyond  such 
testing  to  include  being  sensititve  to  contaiminants  that  could  endanger 
the  health  of  the  purchasers  of  the  LCBO's  products. 

2.  Staffing  Background 

Much  was  said  in  this  hearing  about  the  educational  and  work  backgrounds 
of  the  Complainants  and  of  Mr.  Parker,  who  held  the  contested  position  of 
Assistant  Chief  Chemist  and,  later,  the  position  ?f  l?^??4'?-  ?f  Laboratory 
Services.  The  Respondents  pointed  out  that  formal  education  and  past 
work  experience  are  not  conclusive  of  the  abilities  of  any  employee 
Technician.  Indeed,  the  former  Chief  Chemist,  Percy  Clarke,  did  not  have 
the  depth  of  formal  training  of  any  of  the  Complainants.  Yet,  none 
questioned  that  he  was  both  a  chemist  and  had  the  capacity  to  function  as 
Chief  Chemist.  However,  Mr.  Parker  in  cross-examination  stated: 

A.  In  some  job  functions,  it  [education]  is  very  important.  In 
other  job  functions,  it  is  not  that  important. 

Q.  Well,  for  example,  I  take  it  you  would  agree,  then,  in  Mr. 
Karumenchiri's  position  education  is  very  important  (ed. 
research  and  development]? 
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A.  Yes,  it  is. 

Q.  Whet  obout  the  other  positions,  if  we  con  soy,  in  the  generol 
lab? 

A.  Some  positions  con  be  filled  without,  how  shall  I  say  it, 

without  university  education  For  instance,  a  person 

determining  alcohol  by  distillation  and  pycnometer  weighing 
would  not  have  to  have  a  high  degree  of  education  to  do  that 
function  ....  [6]ut,  of  course,  he  would  have  to  have  good 
hand/eye  coordination. 

For  their  part,  the  Complainants  seemed  to  say  that  without  the  formal 
kind  of  training  reflected  in  their  background  it  would  be  very  difficult  to 
conceptualize  problems  in  chemistry,  the  kind  of  problems  that  allow  for 
the  formulation  of  new  tests  necessary  to  identify  new  contaminants  such 
as  pesticides,  in  saying  this,  they  did  not  mean  to  detract  from  the  skills 
necessary  for  competent  testing  using  established  tests.  They  were  trying 
to  draw  a  line  of  distinction  between  a  technician  on  the  one  hand  and  a 
chemist  on  the  other. 

Whatever  view  one  takes,  the  fact  is  that  formal  education  surely  had  a 
role  to  play  in  the  LCBG's  own  perception  of  the  competence  and  potential 
of  Technicians  hired.  Moreover,  formal  education,  once  established  as  a 
hiring  point,  served  as  one  objective  measure  of  an  individual  s  capacity. 
It  is  in  such  a  setting  that  t  now  provide  in  summary  form  the  educational 
and  job  experience  of  the  Complainants  and  Mr.  Parker: 

•  Mr.  Kerumanchiri,  50  years  old  and  born  in  Alleppey,  Kerala 
India,  received  a  Bachelor  of  Science  degree  in  Chemistry  from  the 
University  of  Kerala,  and  completed  five  years  of  a  PhD  programme  in 
Analytical  Chemistry  at  Guttenberg  University,  Federal  Republic  of 
Germany.  Incident  to  that  study,  Mr.  Karumanchiri  worked  in  the  area  of 
analytical  chemistry  with  Farbwerk  Hoechst,  a  large  chemical  complex. 
The  record  indicates  that  Mr.  Karumanchiri  immigrated  to  Canada  in  1968. 
He  was  hired  by  the  LCBO  as  a  Laboratory  Technician  4,  the  highest 
classification  available. 

•  Mr.  Parker,  54  years  old  and  born  in  Ontario,  after  completing 
high  school  worked  for  five  years  as  an  Accounting  Clerk.  In  1957,  he 
attended  Ryerson  Polytechnicel  Institute  where  he  undertook  a  general 
programme  in  chemical  technology.  That  programme  was  completed  in 
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1960.  At  that  time,  Mr.  Parker  obtained  employment  with  the  British 
American  Oil  Company  where  he  did  chemical  work  that  is  described  in 
Exhibit  1 1  as  being  related  to  gas  chromatography.  Whatever  that  work 
might  have  been,  the  evidence  makes  it  rather  clear  that  it  did  not  involve 
either  the  innovative  or  the  theoretical  application  involving  the  use  of 
gas  chromatography.  In  1962,  Mr.  Parker  was  employed  as  a  Laboratory 
Technician  3  by  the  LCBO.  It  is,  I  believe,  fair  to  say  of  Mr.  Parker's 
education  and  work  experience  that  he  had  a  general  technical  background 
with  limited  work  in  chemistry.  He  certainly  had  the  skills  of  a 
technician  when  he  came  to  the  LCBO.  Whether  he  had  the  skills  of  a 
chemist  able  to  formulate  concepts,  develop  new  tests,  and,  in  that  regard, 
maximize  use  of  new  technology  is  a  very  different  question. 

•  Dr.  Ng,  54  years  old,  was  born  in  Guangdong  Province,  the 
People's  Republic  of  China.  In  1950,  he  immigrated  to  Canada.  He  attended 
and  was  graduated  from  McGill  University  where  he  received  a  Bachelor  of 
Engineering  Degree  with  a  major  in  Chemical  Engineering  in  1957.  From 
1957  to  1959,  Dr.  Ng  was  a  Project  Engineer  for  the  Aluminium  Company  of 
Canada  where  he  supervised  one  technician  and  was  involved  in  the  process 
control  and  development  in  the  production  of  chlorine,  caustic  and 
magnesium. 

He  was  accepted  into  the  Doctoral  Programme  in  Physical  Chemistry  at  the 
University  of  Aloerta  in  1959.  in  i^um,  ne  was  graduated  with  a  Ph.D.  in 
Physical  Chemistry.  A  paper  reflecting  some  of  his  doctoral  work,  "Energy 
Levels  of  Triarymethul  Carboniurn  Ions."  was  published  in  the  Canadian 
Journal  of  Chemistry. 

Following  receipt  of  his  Doctorate  in  1964,  he  was  employed  as  a  research 
chemist  for  Cyanamid  of  Canada,  Ltd.  in  the  areas  of  new  product  develop- 
ment and  process  development.  Three  technicians  worked  under  his 
supervision.  Among  the  projects  with  which  he  was  involved  was  the 
development  of  improved  melamine  monomer,  a  search  for  chemicals  to 
improve  the  properties  of  textile  products,  and  the  improvement  of  the 
process  of  amino  resin  production. 

Dr.  Ng  left  Cyanamid  of  Canada,  Ltd.  in  1970  to  become  the  Senior  Research 
Chemist  in  the  Research  Division  of  Canadian  Breweries  Ltd.  He 
supervised  two  technicians.  His  duties  included  the  development  of  an 
analytic  method  for  determining  polyphenols  in  beer;  the  effect  of 
polyphenols  on  beer  stability;  and  an  anlysis  of  protein  and  carbohydrates. 
A  paper  relating  to  his  work,  "A  Method  for  Estimating  Total  Polyphenols 
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in  Beer."  was  published  in  the  Journal  of  the  Institute  of  Brewing. 


Dr.  Ng  was  hired  by  the  LCBO  in  1973  in  direct  response  to  a  personnel 
request  form  submitted  by  A.P.W.  Clarke,  Chief  Chemist.  The  position  was 
that  of  Quality  Control  Analyst.  The  qualifications  set  down  by  Mr.  Clarke 
for  the  job  were: 

An  honours  degree  in  science,  preferably  a  Master's  Degree  from 
a  university  of  recognized  standing,  and  at  least  five  years 
experience  or  the  equivalent  to  provide  a  sound  working 
knowledge  of  current  scientific  fundamentals  in  the  general 
field  of  the.  position.  Those  with  lesser  qualifications  will  be 
considered  at  a  salary  commensurate  with  their  experience. 

Dr.  Ng  was  hired  at  the  level  of  Laboratory  Technician  4,  the  highest  level 
for  the  classification.  In  this  regard,  I  note  that  in  relationship  to  Dr.  Ng 
there  is  specific  recognition  by  the  hiring  authority  at  the  LCBO,  Mr. 
Clarke,  of  the  relevance  of  formal  education  and  business  experience  to 

ire  iofa. 

Considerable  space  has  been  given  to  the  education  and  work  experience  of 
Dr.  Ng.  There  are  several  reasons  for  this  in  addition  to  the  fact  that  the 
LCBO  gave  such  criteria  considerable  weight  in  hiring  for  those  jobs  that 
brought  the  higher  classification  levels: 

a)  It  will  become  clear  later  in  this  Award  that  Dr.  Ng  was 

not  considered  for  the  position  of  Assistant  Chief  Chemist.  The 
competition  was  between  Mr.  Karumanchiri  and  Mr.  Parker. 

b)  There  is  no  doubt,  as  will  be  demonstrated,  that  Mr. 
Karumanchiri  demonstrated  significant  achievements  in  research 
and  development  in  the  laboratory  at  the  LCBO  using  such 
instrumentations  as  gas  chromatography. 

c)  There  is  no  doubt  that  Mr.  Parker  was  a  competent  and 
enterprising  technician. 

d)  However,  without  denigrating  Mr.  Parker's  worth,  the  facts 
are  absolutely  beyond  question  that  Dr.  Ng  at  ihe  time  of  hiring 
possessed  a  deep  educational  background  and  work  experience 
that_,  at  the  very  /east  placed  him  technically  and  m  terms  of 
conceptual  capacity  m  a  superior  position  to  Mr  Parker. 
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e)  A  full  presentation  of  Dr.  Ng's  educational  background  and 
work  experience  dramatizes  the  points  made. 

•  Mr.  Van,  who  is  forty  years  old,  was  born  in  Ten  Ging,  the 
People's  Republic  of  China.  He  was  graduated  with  a  Bachelor  of  Sicence 
degree  in  chemistry  from  the  National  Chung  Hsing  University,  Taiwan.  For 
one  year,  he  was  a  physics  teacher.  In  addition,  he  worked  as  a  research 
assistant  and/or  teaching  assistant  in  the  chemical  engineering  depart- 
ments of  a  technical  college  and  a  university. 

From  1975  to  1978,  he  attended  the  University  of  Victoria,  British 
Columbia  where  he  was  a  graduate  student  and  a  teaching  assistant  in  the 
Chemistry  Department.  He  was  graduated  with  a  Master's  Degree  in 
Science  majoring  in  Organic  Synthetic  Chemistry.  He  was  the  author  of  an 
article  dealing  with  benzannelated  annulenes  which  appeared  in  the 
Canadian  Journal  of  Chemistry. 

From  1978  to  1979,  he  was  enrolled  in  the  doctoral  programme  of  the 
Chemistry  Department  of  North  Texas  State  University.  During  that  year, 
he  also  served  as  a  teaching  and  laboratory  assistant  in  the  department. 

In  1960  Mr.  Yan  was  hired  by  the  LCBO  as  a  Laboratory  Technician  3. 

It  is  fair  to  say  that  Mr.  Van,  like  Dr.  Ng  and  Mr.  Karumanchiri,  not  only  has 
an  understanding  of  the  operations  of  modern  chemical  analyzing  equip- 
ment, but  he  also  has  a  capacity  to  use  that  equipment  in  ways  that  allow 
for  the  development  of  new  techniques.  In  sum,  like  Dr.  Ng  and  Mr. 
Karumanchiri,  Mr.  Yan  is  a  chemist. 


3.  Employee  Evaluations 

Employee  evaluations  constitutes  the  final  background  segment.  The  LCBO 
institutionalized  the  process  of  employee  evaluation.  Each  laboratory 
technician  was  evaluated  annually  on  his/her  salary  anniversary  by  the 
then  Chief  Chemist,  and  later  the  Director  of  Laboratory  Services.  Until 
about  1970,  the  Chief  Chemist  provided  a  conclusionary  narrative  summary 
of  the  technician's  work.  For  example,  in  1969,  the  Chief  Chemist  said  of 
Mr.  Karumanchiri's  work: 

Mr.  Karumanchiri  has  performed  the  duties  of  his  classification 
in  an  entirely  satisfactory  manner.  It  is  recommended  that  he  be 
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raised  to  the  next  salary  range  in  his  classification. 

In  1970,  the  evaluation  was  strikingly  similar  to  that  of  1969: 

Mr.  Karumanchiri's  work  in  his  classification  is  entirely 
satisfactory.  It  is  recommended  he  be  granted  an  increase  to  the 
next  salary  leve  of  his  classification. 

Note  that  there  is  no  substantive  description  that  allows  the  reader  to 
determine  how  the  Chief  Chemist  came  to  his  conclusion  that  Mr. 
Karumanchiri  performed  in  an  "entirely  satisfactory"  manner.  There  is  no 
way  of  knowing  whether  the  Chief  Chemist's  view  of  Mr.  Karumanchiri's 
work  at  that  point  in  time  really  was  one  of  an  employee  who  performed  in 
an  excellent  manner. 

Contrast  these  evaluations  with  that  of  Mr.  Parker  for  1967.  The  Chief 
Chemist  stated: 

Mr.  Parker's  work  is  satisfactory. 

He  has  had  several  increases  in  a  short  period  of  time  because  of 
readjustments  in  the  scale  for  his  classification. 

He  is  willing  to  take  on  problems. 

A  2  percent  increase  to  defray  the  erosion  of  the  pay  scale  is 
recommended. 

Here,  Mr.  Parker's  job  performance  is  called  "satisfactory."  Yet,  there 
appears  to  be  a  special  mention  to  the  effect  that  Mr.  Parker  is  "willing  to 
take  on  problems."  In  the  result,  however,  no  real  pay  increase  is 
recommended.  Instead,  the  Chief  Chemist  suggests,  in  effect,  a  cost  of 
living  allowance  of  two  percent. 

After  1970,  the  LCBO  introduced  what  appeared  to  be  forms  calling  for 
more  detailed  analysis.  However,  the  forms  used  were  of  a  general  nature, 
and  did  not  seem  to  bear  a  focused  relationship  to  the  professional  job  of 
laboratory  technician.  Thirteen  items  were  listed  for  rating  on  a  scale 
calling  for  one  of  four  ratings  (i.e.  very  good,  good,  average,  and  poor).  The 
first  two  items  on  the  evaluation  form  were  "appearance"  and  "personal 
conduct."  The  last  four  items  were  "public  service,"  "punctuality," 
"leadership,"  and  "general  health." 
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Other  items  that  did  bear  an  obvious  relationship  to  the  work  of  the 
technician  were  "quality  of  work,"  "knowledge  of  work,"  "initiative/ 
"dependability/'  "work  attitude/'  "judgment,"  and  "cooperation  with 

associates." 

Space  was  also  provided  on  the  form  for  supervisor  comments  and 
recommendations.  The  form,  once  completed,  was  to  be  presented  to  the 
employee  for  review  and  signature.  (The  signature  only  meant  that  the 
employee  had  been  shown  the  completed  form  and,  in  that  regard, 
acknowledged  receipt  of  it.) 

Clearly,  the  evaluation  forms  were  a  means  for  formulating  an  employee's 
progress,  and  forwarding  recommendations  relating  to  advancement  and 
pay.  However,  while  this  was  so,  I  must  note  that  the  forms,  on  their  face, 
permit  only  limited  third-party  review.  There  is,  for  example,  no 
indication  of  the  weight  assigned  one  category  in  relation  to  another,  in 
his  evaluation  form  dated  November  3,  1970,  lir.  Parker  received  the  rating 
of  "good"  for  the  categories  of  "appearance"  and  "personal  conduct." 
However,  he  received  the  rating  of  "«ery  good"  for  the  categories  of 
"initiative"  and  "quality  of  work."  It  would  seem  that  the  latter  two 
ratings  would  be  far  more  significant  in  measuring  Mr.  Parker's  progress 
than  the  former.  Yet,  there  is  no  way  of  knowing  what  if  any  weight  was 
assigned  in  the  relationship  of  categories. 

The  only  narrative  statement  from  the  Chief  Chemist,  Mr.  Clarke,  was 
terse.  The  most  that  one  can  draw  from  it  is  that  Mr.  Parker  had 
apparently  performed  well: 

SUPERVISOR'S  REMARKS  AND  RECOMMENDATIONS 

At  maximum  for  this  category.  It  is  recommended  that  he  be 
promoted  to  category  505. 

The  forms,  themselves,  as  applied  to  Laboratory  Technicians,  only  gave  the 
appearance  of  objectivity.  There  is  reason  to  believe  that  the  grading 
itself  contained  no  small  measure  of  subjectivity  es  they  were 
administered  by  the  Chief  Chemist.  Illustration  and  comparison  demon- 
strates the  point:  In  1971,  Mr.  Parker  received  only  the  rating  of  "good"  in 
all  categories  but  three.  He  received  this  rating  in  such  categories  as 
"knowledge  of  work,"  "leadership,"  "dependability,"  "judgment,"  and 
"cooperation  with  associates." 
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However,  In  three  other  significant  categories,  namely,  "initiative,"  "work 
attitude,"  and  "quality  of  work,"  he  was  given  "f\,  8  rating  which  did  not 
exist  and  thai  apparent /g  meant  excellent.  The  norrotive  statement 
declared:  "Mr.  Parker  has  shown  exceptional  initiative  in  discovering  cool 
tar  dye  in  imported  wine  as  well  as  in  other  areas  of  his  work. 
Recommend  $600  increase." 

Now  contrast  Mr.  Parker's  evaluation  with  that  of  Mr.  Karumenchiri  for 
1971.  In  all  categories  but  for  two,  Mr.  Karumanchiri  received  only  the 
rating  of  "good."  For  the  categories  of  "quality  of  work"  and  "knowledge  of 
work,"  he  received  the  highest  rating  provided  on  the  form,  "very  good." 
The  narrative  statement  of  the  Chief  Chemist  said  of  Mr.  Karumanchiri: 
"No  annual  raise  is  recommended.  The  quality  of  Mr.  Karumanchiri 's  work 
is  excellent." 

An  obvious  question  arises:  If  the  quality  of  Mr.  Karumanchiri 's  work  was 
excellent,  then  why  didn't  he  receive  the  very  same  rating  as  Mr.  Parker,  a 
rating  outside  the  designated  range,  namely,  "excellent"? 

This  digression  from  the  formal  ratings  set  by  the  LCBO  sometimes 
operated  in  favour  of  Mr.  Karumanchiri.  In  1973,  the  Chief  Chemist 
awarded  Mr.  Karumanchiri  an  "E",  or  excellent  rating  for  the 
classifications,  "quality  of  work"  and  "knowledge  of  work."  Apparently, 
the  non-conforming  ratings  of  "E"  were  granted  partly  as  a  means  to 
justify  a  new  category  for  Mr.  Karumanchiri.  The  Chief  Chemist  said  in  the 
narrative  portion  of  the  annual  report: 

The  quality  of  Mr.  Karumanchiri's  work  is  excellent.  The  methods 
and  equipment  he  works  with  are  complex  and  involved. 
Development  of  new  techniques  is  involved.  With  the  retirement 
of  Mr  Peters  (of  the  Laboratory],  it  is  recommended  that  he  [Mr. 
Karumanchiri  be  promoted  to  a  higher  category  as  recommended 
in  my  report  (12-14000). 

I  use  the  term  "digression"  advisedly.  The  Chief  Chemist  apparently 
continued  to  think  that  Mr.  Karumanchiri's  work  was  excellent  in  the  1974 
annual  review.  He  stated:  "I  would  expect  an  upward  readjustment  based 
on  the  recent  salary  survey.  Mr.  Karumanchiri  has  excellent  knowledge  of 
the  work,  and  [he]  has  taken  initiative  in  the  development  of  automated 
methods  and  new  areas  significant  to  our  objectives." 

Yet,  having  said  that  the  Chief  Chemist  chose  to  use  the  formal  rating 
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guide  and  give  Mr.  Karumanchiri  ratings  of  "very  good"  for  initiative, 
dependability,  work  attitude,  quality  of  work,  knowledge  of  work,  and 
punctuality. 

It  is  difficult  to  determine  just  how  the  Chief  Chemist  in  fact  used  the 
rating  guide  at  least  in  determining  levels  of  excellence.  Putting  aside  for 
the  moment  the  narrative  statements,  such  as  they  were,  it  simply  is  not 
possible  to  determine  through  the  evaluation  forms  whether  the  Chief 
Chemist  recognized  certain  strengths  in  Mr.  Parker  that  he  did  not  see  in 
Mr.  Karumanchiri,  or  vice  verss.  Clearly,  there  were  instances  when  "very 
good"  meant  "excellent."  There  even  appeared  to  be  instances  when  the 
rating  of  "good"  meant  "excellent."  And,  of  course,  there  were  occasions 
when  the  non-conforming  category  of  "excellent"  was  used. 

It  would  seem  that  the  opportunity  for  narrative  statements  in  the  annual 
evaluations  might  be  of  some  help  in  understanding  the  Chief  Chemist's 
conclusions,  and  rationale  for  the  performance  of  the  laboratory 
technicians.  On  the  whole,  the  Chief  Chemist  chose  to  say  very  little 
insofar  as  the  rated  evaluations  are  concerned.  His  comments,  such  as 
they  were,  were  most  pointed  in  relation  to  Mr.  Karumanchiri:  In  each  of 
the  rated  reports,  the  Chief  Chemist  referred  to  Mr.  Karumanchiri's  work 
as  excellent,  complex,  and  his  approach  as  innovative  thereby  enhancing 
the  objectives  of  the  laboratory. 

For  Mr.  Parker,  somewhat  less  is  said.  However,  the  Chief  Chermsi  aid 
comment  favourably  on  Mr.  Parker's  initiative,  and  the  success  that  Mr. 
Parker  had  in  identifying  a  wine  contaminant. 

Once  one  moves  from  Mr.  Karumanchiri  and  Mr.  Parker  to  Dr.  Ng,  the 
comments  are  essentially  non-existent:  All  that  is  said  is  that  Dr.  Ng  has 
reached  highest  level  of  his  classification.  Nothing  is  S8id  concerning  a 
description  of  the  kind  and  quality  of  his  work. 

In  1976,  the  employee  evaluation  forms  apparently  changed  again. 
Whatever  were  the  deficiencies  of  the  category  rating  approach,  it  at  least 
forced  the  supervisor  to  address  specific  areas.  The  new  forms  provided 
for  a  job  description  in  relation  to  category  and  a  statement  of 
justification. 

The  forms  leave  much  to  be  desired  in  terms  of  trying  to  compare 
employee  qualifications.  The  Chief  Chemist  said  of  Mr.  Karumanchiri: 
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Mr.  Karumanchiri  is  a  key  man  in  the  highly  technical  area  of 
chromatography  and  has  advanced  our  technology  in  this  area. 

That  is  the  only  statement  in  support  of  an  existing  salary  of  $16,240 
with  a  recommended  increase  to  $17,097.  Attached  to  that  statement  is  a 
position  specification  form.  It  sets  out  three  categories:  the  purpose  of 
the  position;  the  summary  of  duties  and  responsibilities;  and  the  skills  and 
knowledge  necessary  to  perform  the  work. 

For  Mr.  Karumanchiri,  it  is  fair  to  say  that  the  purpose  of  his  position  was 
couched  in  terms  of  trouble-shooting,  of  finding,  identifying  and  resolving 
complex  problems  relating  to  the  objectives  of  the  LCBO: 

To  perform  various  Analytical  Activities  in  the  screening  and 
examination  of  new  end  existing  products  taken  by  the  Board; 
(2)  To  perform  various  investigatory  and  confirmatory  analyses 
on  behalf  of  law  enforcement  agencies;  (3)  To  undertake  major 
programmes  of  Research  to  update  present  analytic  techniques, 
and  to  establish  new  analytical  technology  for  screening 
potentially  dangerous  "cntaminants  in  products  and  additives 
found  in  beverages. 

Eight  specific  duties  and  responsibilities  were  listed  as  being  incident  to 
carrying  the  position  Only  the  last  three  jobs  bore  a  direct  relationship 
to  what  the  evidence  clearly  indicates  has  been  Mr.  Karumanchiri 's  prinwry 
strength  within  the  laboratory,  namely,  trouble-shooting  in  the  sense  of 
applying  analytic  techniques  to  finding  and  resolving  important  LCBO 
concerns,  in  setting  out  the  time  spent  on  so-called  "routine  analysis,"  the 
position  specification  form  gave  an  allocation  of  65  to  70%.  Only  30  to 
35%  was  given  to  research. 

The  evidence,  however,  indicates  that  the  creative  aspect  of  Mr.  Karuman- 
chiri's  work  not  only  was  significant,  but  also  reflected  a  considerable 
portion  of  his  job.  It  probably  was  that  aspect  of  his  work  which  made 
him  most  valuable  to  the  LCBO.  Indeed,  this  seems  to  be  reflected  in  the 
third  segment  of  the  position  specification  form  which  sets  out  the  skills 
and  knowledge  required  to  perform  the  work.  Mr.  Karumanchiri  s  position 
in  1976  required: 

B.Sc.  degree  in  chemistry  plus  four  years  nf  post-graduate 
training  in  analytical  chemistry.  Has  over  ten  years  experience 
in  Analytical  Research,  in  the  application  of  the  various  aspects 
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of  Chromatographic  Technology.  Has  completed  special  courses 
in  Spectroscopy  and  Liquid  Chromatography. 

Now,  compare  the  Chief  Chemist's  narrative  in  1976  for  Mr.  Parker  and  his 
position  specification  form: 

Mr.  Parker  is  a  key  man  in  the  area  of  automated  chemistry  and 
atomic  absorption  and  has  advanced  our  technology  in  these 
areas. 

This  narrative  was  done  at  about  the  same  time  as  that  relating  to  Mr. 
Karumanchiri.  It  was  done  in  support  of  a  salary  for  Mr.  Parker  of  $14,656 
with  a  recommended  increase  to  $15,429. 

The  purpose  of  Mr.  Parker's  job  bears  slight  resemblance  to  that  of  Mr. 
Karumanchiri.  Mr.  Parker  was  to  be  involved  in  the  "chemical  and  physical 
evaluation  of  wines,  beers,  spirits  and  other  samples  to  assure  compliance 
with  the  various  Provincial  and  Federal  regulations,  and  LCBO  policy,  and 
good  manufacturing  practice." 

It  is,  I  believe,  fair  to  say  that  Mr.  Parker  was  to  function,  as  indeed  he  did 
largely  as  a  technician  administering  routine  tests.  This  is  not  to  deny  the 
initiative  and  intelligence  shown  by  Mr.  Parker  in  reformulating  existing 
methods  for  the  general  laboratory.  It  is,  however,  to  recognize  a  line  of 
distinct?"  K^4'*'eer!  technician  and  chemist  in  the  work  of  the  laboratory. 

Yet,  having  said  this,  consider  the  summary  of  duties  and  responsibilities 
assigned  Mr.  Parker: 

1.  Application  and  development  of  standard  methods  of  chemical 
analysis  to  wines,  beers  and  spirits  (i.e.  lead  dithizome,  cyanide, 
tartrate  dyes,  etc.).  5&  [of  Mr.  Parker's  working  time]. 

2.  Development  of  newer  analysis  methods  to  circumvent 
problem  areas  in  previous  methods  (i.e.  lead  by  solvent 
extraction)  Application  of  older  methods  to  the  equipment 
presently  in  the  laboratory.  The  equipment  commonly  used  for 
this  purpose  is  Atomic  Absorption  and  flame  photometers, 
technician  auto  analyzer  and  related  systems,  visible  and 
ultraviolet  spectrophotometers  and  thin  layer,  paper,  ion 
exchange  and  gas  chromatography.  50% 
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3.  Adapting  laboratory  equipment  to  improve  sensitivity, 
accuracy,  and  speed  of  analysis  (e.g.  cyanide  apparatus).  5%. 

4.  Routine  ordering  of  chemicals  and  glassware  for  the 
laboratory.  5%. 

5.  Instruction  of  other  technicians  in  the  application  end  use  of 
chemical  and  instrumental  methods  of  analysis;  instruction  in 
the  types  of  samples  and  methods  applicable  to  each;  advice  and 
instruction  as  to  the  applicability  of  results.  )0%. 

6.  Fill  in  or  otherwise  cover  for  other  technicians  in  their  duties 
during  vacations  or  other  absences  (e.g.  alcohol  still,  pycnometer 
weighing,  auto  analyzer,  tartrate,  arsenic,  cyanide  etc.).  Fill  in 
for  Chief  Chemist  when  requested  for  meetings  outside  the 
Board  (e.g.  Glassware  Committee).  \0% 

1.  Receipt  and  perusal  of  technical  literature  on  the  possible 
application  of  chemical  methods  and  techniques  to  the  analysis 
of  alcoholic  beverages.  5%. 

6.  Taste  evaluation  of  complaint  wines  and  spirits.  Taste 
evaluation  of  LCBO  brands  when  required.  5%. 

9.  Attend  technical  and  educational  meetings  and  exhibits 
locally  and  out  of  town  and  report  highlights  to  the  Chief 
Chemist. 

10.  Miscellaneous  assignments  as  directed  by  the  Chief  Chemist. 

I  find  it  difficult  in  the  extreme  to  reconcile  the  specific  duties  relative 
Mr.  Parker's  then  Technician  3  rating  to  the  purpose  of  his  job  and,  more 
importantly,  as  will  be  demonstrated  more  fully  in  later  sections  of  this 
Award,  with  what  he  did  in  fact. 

The  duties  incident  to  the  job  set  out  in  the  position  specifications  convey 
false  impressions.  They  tend  to  profile  Mr.  Parker  as  a  senior  chemist, 
researcher,  and  supervisor: 

I.  Mr.  Parker  essentially  functioned  as  a  Technician.  He  had 
limited  skill  in  devising  new  techniques,  though,  as  I  stated 
before,  he  certainly  showed  initiative  and  on  at  least  one 
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occasion  was  able  to  apply  an  existing  technique  found  in  the 
literature  to  a  current  and  important  laboratory  problem.  I  refer 
to  the  sodium  azide  test.  Mr.  Parker  was  not  involved  in  any 
regular  way  in  the  development  of  "newer  analysis  methods  to 
circumvent  problem  areas  in  previous  methods." 

2.  Mr.  Clarke  made  it  clear  in  his  testimony  that  the  prevalent 
literature  was  not  in  the  area  of  the  general  or  "wet"  laboratory 
activity  where  Mr.  Parker  worked,  but  rather  it  was  to  be  found 
in  the  area  of  gas  chromatography  where  Mr.  Karumanchiri  held 
responsibility.  Indeed,  the  one  piece  of  literature  that  Mr.  Parker 
did  discover  relating  to  sodium  azide  was  published  in  Italian. 
He  went  to  Mr  Karumanchiri  whose  wife  is  of  Italian  descent  to 
ask  for  an  English  translation.  There  simply  is  no  evidence 
indicating  that  Mr.  Parker  spent  any  regular  work  time  reading 
and  determining  the  possible  application  of  chemistry  literature 
to  the  work  of  the  laboratory. 

3.  The  position  specifications  seemed  to  bestow  on  Mr.  Parker 
supervisory  authority  in  a  number  of  different  ways.  He  was  to 
instruct  other  technicians  in  a  variety  of  methods  and  in  the 
application  of  the  results  flowing  from  such  methods.  Vet,  the 
evidence  simply  does  not  support  these  conclusions.  The 
laboratory  staff  were  few  in  number.  The  work  of  the  general  or 
"wet"  laboratory  was  largely  routine,  and  the  people  hired  to 
carry  out  that  work  were  already  reasonably  well-trained. 

4.  For  the  first  time,  there  appears  mention  of  the  role  of 
substituting  for  the  Chief  Chemist  in  attending  meetings.  Vet, 
the  kind  of  function  implicit  in  such  activity,  namely,  assistant 
to  the  Chief  Chemist,  had  yet  to  be  announced.  One  cannot  but 
ask  not  only  why  this  was  mentioned  in  a  position  specification, 
but  also  why  the  supposed  role  was  assigned  to  Mr.  Parker. 

in  support  of  this  wide  variety  of  responsibilities  under  the  heading  of 
skills  and  knowledge  required  to  perform  work,  the  position  specification 
form  stated:  "chemical  technology,  3  year  Ryerson  Polytechnical  Institute, 
. . .  laboratory  experience." 

It  must  be  clear  that  there  simply  was  no  comparison  in  the  complexity  of 
work  done  by  Mr.  Karumanchiri  and  Mr.  Parker.  The  evaluation  forms  used 
in  1976  not  only  obfuscate,  but  they  either  intentionally  or  unintentionally 
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mislead. 


The  effects  of  such  unclear  and  misleading  evaluations  over  the  years  was 
cumulative  and  telling  on  the  careers  of  Messrs.  Kerumanchiri  end  Parker. 
But,  it  also  had  to  have  an  effect  on  others  who  were  the  object  of  evalu- 
ations that  were  often  not  rooted  in  fact.  More  will  be  said  of  this  as  this 
Award  proceeds.  For  the  moment,  however,  I  think  it  useful  to  continue 
with  the  evaluations  of  Messrs.  Kerumanchiri  and  Parker. 

In  1977,  the  Chief  Chemist  recommended  e  selery  increese  for  Mr. 
Kerumanchiri  from  $18,607  to  $19,746.  In  support  of  this,  he  stated:  "Mr. 
Karumenchiri  has  specialized  skills  in  chrometogrephy  end  problem  solving 
in  this  eree."  Nothing  more  wes  seid.  There  wes  no  mention  of  the  feet 
that  he,  elong  with  Mr.  Parker,  had  been  appointed  Provincial  Analysts  the 
year  before.  The  position  was  one  flowing  from  en  Order-in-Council  and 
approved  by  the  Lieutentant  Governor.  As  Provincial  Analyst,  there  was  a 
deemed  capecity  to  function  as  a  chemist,  make  reports,  end  testify  under 
oath  in  relation  to  such  tests.  Most  of  the  testing,  in  fact,  was  done  by 
gas  chromatography,  and  it  was  done  exclusively  by  Mr.  Karumenchiri.  Nor 
wes  mention  mede  of  Mr.  Kerumenchiri's  generel  skills  es  e  chemist. 
Nothing  was  said  of  the  extent  to  which  he  trained  others  in  the  use,  and 
innovative  application  of  gas  chrometogrephy. 

Indeed,  insofer  es  the  eveluetion  period  in  question,  Mr.  Kerumenchiri  wes 
celled  upon  to  perform  certein  edministretive  duties,  functions  which 
were  prominently  mentioned  in  Mr.  Perker's  job  description,  but  were 
elimineted  from  thet  of  Mr.  Kerumenchiri.  On  cross-exeminetion,  Mr. 
Clarke  was  questioned  concerning  the  period  of  1968  to  1978: 

Q.  Now,  throughout  the  . . .  period  from  1966  to  1978,  did  Mr. 
Parker  make  a  contribution  by  assisting  you  in  certain 
administrative  tasks  that  you  assigned  to  him? 

A.  Yes. 

Q.  You  assigned  tasks  such  as  customer  complaints?  This  is 
before  he  is  appointed  the  Assistant  Chief  [Chemist]? 

A.  Yes.... 

0.  And,  he  would  order  supplies  for  you  from  time  to  time? 
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A.  Right. 


Q.  And,  I  take  it  that .  .  .  you  didn't  assign  those  type  of 
administrative  tasks  to  Mr.  Karumanchiri? 

A.  I  assigned  him  the  police  certificates  They  were 

certificates  of  analysis  for  police  work  (ed.  the  work  of  the 
Provincial  Analyst]. 


Q.  But  apart  from  that,  no  other  administrative  tasks  to  Mr. 
Karumanchiri? 

A.  No,  well  yes  . . .  administrative,  because  I  did  ask  him  to 
contact  suppliers  for  equipment . . .  assemble  quotations  and  bids 
on  equipment. 

Q.  And  you  found  that  he  did  all  that  efficiently? 
A.  He  did  alright,  yes. 

Q.  And,  in  that  respect,  showed  at  least  some  administrative 
skills  in  handling  those  tasks? 

A.  Right 

In  the  1977  annual  review  of  Mr.  Karumanchiri,  an  increase  in  salary  from 
$16,807  to  $19,746  was  recommended.  The  only  comment  made  by  Mr. 
Clarke  was,  "Mr.  Karumanchiri  has  specialized  skills  in  chromatography 
and  problem  solving  in  this  area." 

For  1978,  aside  from  what  appears  to  be  a  cost  of  living  allowance,  no 
increase  in  salary  was  recommended.  The  only  comment  by  Mr.  Clarke 
concerning  Mr.  Karumanchiri  s  work  was:  "Max.  for  grade." 

For  the  next  annual  progress  report,  there  is  again  no  recommended 
increase  in  salary.  There  is  the  terse  single  comment  concerning  work: 
"This  is  the  maximum  for  the  category." 

The  last  several  annual  progress  reports  of  Mr.  Karumanchiri  stand  in 
sharp  contrast  to  those  of  Mr.  Parker.  In  1977,  Mr.  Clarke  refers  for  the 
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first  time  to  Mr.  Parker  as  an  assistant:  "Mr.  Parker  contines  to  be  a 
valuable  assistant  in  special  problems  and  development."  A  salary 
increase  from  $16,972  to  $17,864  was  recommended. 

In  1976,  a  recommended  salary  increase  is  proposed  by  Mr.  Clarke  which 
would  bring  Mr.  Parkers  wages  to  $20,312.  There  is  this  comment  offered 
by  iir.  uiarke:  "Mr.  Parker  has  been  creative  in  method  analysis,  and 
special  problems  and  administrative  assistance." 

In  the  report  dated  December  29,  1976,  Mr.  Clarke  said  this  of  Mr.  Parker: 
"Mr.  A.  Parker  has  seniority  in  the  laboratory  as  well  as  adequate 
technical  and  administrative  skills." 

The  wage  differential  between  Mr.  Karumanchiri  and  Mr.  Parker,  reflecting 
an  initial  difference  in  classification  between  Laboratory  Technician  5 
(Mr.  Karumanchiri]  and  Laboratory  Technician  3  [Mr.  Parkerl,  had  ended  by 
1976.  They  were  both  in  the  same  category  drawing  about  the  same  rate 
of  pay. 

The  evaluations  in  support  of  their  classifications  and  rates  of  pay, 
putting  the  matter  most  favourably  to  the  LC60,  are  not  adequate.  They  do 
not  reflect  the  complexity  and  variety  of  work  performed  by  Mr. 
Karumanchiri.  And,  they  significantly  tended  to  overstate  the  range  of 
work  done  by  Mr.  Parker.  Indeed,  Mr.  Parker,  himself,  had  real  difficulty 
understanding  just  what  Mr.  Clarke  had  in  mind  when  he  referred  in  the 
evaluations  for  three  years  to  administrative  duties  performed  by  Mr. 
Parker: 

0.  . . .  Now,  if  we  could  look  very  briefly  to  Exhibit  No.  11,  page 
25  first,  there  is  a  written  comment  by  Mr.  Clarke,  and  you 
indicated  you  read  this,  that "...  Mr.  A.  Parker  has  seniority  in 
the  laboratory,  as  well  as  adequate  technical  and  administrative 
skills  ..."  So  I  guess  in  this  area  of  administrative  duties,  and 
this  is  for  the  year  ending  . . .  1978  . . .  what  [were]  you  doing  in 
terms  of  odministreiive  work  to  find  its  way  onto  an  annual 
evaluation? 

A.  I  don't  know  what  he  had  in  mind  when  he  said  that. 
Q.  You  certainly  agreed. 


A.  I  signed  the  thing. 


Q.  Was  there  any  discussion  at  the  time  when  you  signed  it  that 
you  recall? 

A.  I  don't  recall  any. 

Q.  And,  if  we  go  back  a  page  (ed.  to  the  previous  year's  annual 
report] ...  I  think  (it]  refers  to  "administrative  assistance."  Is 
that  a  fair  reading  of  the  last  line  of  his  comment,  that  he 
suggests  you  have  been  creative  in  certain  methods  and  special 
problems,  and  administrative  assistance? 

A.  I  don't  know  what  he  is  referring  to  there  Maybe  I  did  a 

good  job  in  purchasing  the  equipment  for  the  lab? 

Q.  Is  it  fair  to  say  that  even  in  the  year  before  . . .  that  you  were 
doing  some  administrative  duties  that  were  of  sufficient 
significance  to  find  their  way  onto  your  annual  evaluation? 

A.  As  I  say,  I  don't  recall  too  much  as  far  as  administrative 
duties  is  concerned.  I  would  like  to  know  what  he  had  in  mind. 

Q.  You  can't  recall  anyway. 

A.  I  can't  recall,  no. 

The  1976  evaluation,  made  relatively  close  in  point  of  time  to  the 
contested  selection  of  Mr.  Parker  as  Assistant  Chief  Chemist,  must  be  said 
to  have  been  in  error  when  it  set  out  for  special  mention  the  administra- 
tive capacity  of  Mr.  Parker. 

It  was  in  error,  too,  when  special  mention  was  made  of  seniority  In  none 
of  the  evaluations  relating  to  Messrs.  Parker  and  Karumanchiri  and  Dr.  Ng, 
had  seniority  ever  been  mentioned  as  even  a  factor  to  be  considered  for 
promotion,  pay  increase,  or  the  assignment  of  duties  between  one 
employee  and  another. 

In  saying  this,  I  do  not  mean  to  imply  that  seniority  could  not  have  been  a 
basis  for  job  evaluation.  Certainly,  in  collective  bargaining  relationships, 
seniority  generally  has  a  very  important  role  to  play  in  a  number  of 
different  areas  such  as  wages,  benefits,  layoff,  recalls,  and  promotions. 

The  laboratory  technicians  at  the  time  relevant  to  these  complaints  were 
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not  part  of  a  bargaining  unit.  Moreover,  there  was  no  evidence  introduced 
that  the  patterns  followed  for  those  units  within  the  LCBO  that  had  been 
orgonized  hod  been  applied  to  the  loborotory  technicians. 

Indeed,  when  one  examines  the  progress  of  Messrs.  Parker  and  Karuman- 
chiri, and  the  lack  of  progress  of  Dr.  Ng  through  a  careful  review  of  the 
annual  evaluations  from  1968  to  1978,  there  is  not  a  single  reference 
made  to  seniority  as  a  relevant  factor  in  the  recommendation  of  wages  and 
job  position. 

The  question  must  be  asked:  Why  did  Mr.  Clarke  interpose  the  factor  of 
seniority  in  the  1976  evaluation  of  Mr.  Parker?  The  facts  flowing  from  an 
examination  of  the  evaluations  forms  over  a  period  of  somewhat  more  than 
ten  years  lead  to  the  following  conclusions: 

1.  For  by  far  the  larger  part  of  that  more  than  ten-year  period 
the  nature  and  quality  of  Mr.  Karumanchiri's  work  in  terms  of 
research,  development  and  the  introduction  and  use  of 
sophisticated  new  laboratory  equipment  (gas  chromatography) 
brought  him  a  significantly  higher  classification  and  pay  scale 
than  Mr.  Parker. 

2.  Toward  the  end  of  the  ten-year  period,  given  the  opportunity 
for  subjectivity  and  consequent  arbitrary  evaluations  in  the  LCBO 
annual  employee  reviews,  Mr.  Clarke  began  to  create  work 
descriptions  for  Mr.  Parker  that,  in  fact,  were  not  an  accurate 
reflection  of  what  he  did.  Specifically,  he  attributed  a  measure 
of  research  competence  beyond  what  Mr.  Parker  achieved.  He 
attributed  supervisory  and  administrative  duties  to  Mr.  Parker 
that  were  not  8ny  measurable  part  of  Mr.  Parker's  work. 

At  the  same  time,  as  the  annual  evaluations  broadened  the  work 
range  of  Mr.  Parker,  they  tended  to  narrow  the  responsibilities  of 
Mr.  Karumanchiri.  He  was  important  in  the  area  of  his 
specialization.  The  impression  was  conveyed  that  Mr. 
Karumanchiri  was  confined  to  a  limited  range  of  responsibility, 
that  he  somehow  was  detached  from  the  general  work  of  the 
laboratory.  Quite  the  contary  was  true.  He  had  responsibility  not 
only  for  discovering  new  methods  for  finding  new  contaminants. 
He  also  had  responsibility  for  finding  new  methods  through  gas 
chromatography  to  make  more  efficient  the  older  methods 
emanating  from  the  general  or  "wet"  laboratory. 
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Dr.  Ng  was  eliminated  from  any  comparison  by  the  device  of 
silence.  Nothing  was  said  of  his  work  other  than  that  he  had 
reached  the  maximum  for  his  position,  and  that  he  was 
performing  the  jobs  assigned  to  his  classification.  However, 
included  in  the  written  position  specification  for  Dr.  Ng  under 
purpose  of  his  position  was  "to  carry  out  research  programs  to 
establish  new  methods  for  analysing  potentially  dangerous 
ingredients  in  alcoholic  products."  Toward  this  end,  in  non-peak 
seasons,  Dr.  Ng  was  to  use  fifty  percent  of  his  working  time. 

"Development  -  to  improve  existing  methods  of 
analysis  with  regard  to  speed,  accuracy  and 
sensitivity.  The  following  are  under  consideration: 
(a)  -  method  for  sulfate  analysis;  (b)  -  method  for 
arsenic  analysis. 

Research  -  to  establish  new  methods  of  analysis. 
Under  consideration  at  present  is  the  method  for 
bromide  in  wines." 

Nothing  was  said  by  Mr.  Clarke  of  Dr.  Ng's  work  in  development 
and  research.  A  considerable  amount  was  said  of  Mr.  Parker's 
initiative  in  finding  the  Italian  sodium  azide  test  and  applying  it 
to  the  laboratory. 

3.  By  the  end  of  the  ten-year  period,  with  special  emphasis  on 
the  last  few  years  of  that  period,  Mr.  Clarke  was  able  to  bring  Mr. 
Parker  by  means  of  an  inflated  job  description  to  the  same 
classification  as  Mr.  Karumanchiri  at  approximately  the  same 
rate  of  pay. 

4.  Seniority,  a  factor  never  introduced  by  Mr.  Clarke  before  in 
evaluating  laboratory  technicians,  was  raised  at  a  point  in  time 
when  Mr.  Parker  and  Mr.  Karumanchiri,  at  least  on  paper,  appeared 
to  be  performing  jobs  of  equal  quality. 

5.  Seniority  was  the  one  significant  advantage  that  Mr.  Parker 
had  over  Mr.  Karumanchiri  in  any  contest  for  job  promotion.  By 
raising  it  as  a  relevant  factor,  Mr.  Clarke  was  able  to  tilt  the 
outcome  of  any  contest  between  the  two  in  favour  of  Mr.  Parker. 

I  have  said  before,  I  repeat  now,  and  I  will  say  it  again,  there  is  no 
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evidence  that  Mr.  Parker  had  any  role  in  the  misleading  job  evaluations 
described  above.  On  the  contrary,  the  evidence  seems  rather  clear  that  Mr. 
Parker  acquitted  himself  well  as  a  Laboratory  Technician.  He  demon- 
strated initiative,  intelligence,  and  endurance  in  every  major  aspect  of  his 

job. 

Clearly,  Mr.  Parker  worked  hard,  performed  well,  and  hoped  to  be  recog- 
nized for  the  effort  and  the  demonstrated  results.  He  wanted  to  advance. 
Beyond  Laboratory  Technician  5,  at  the  time,  the  only  position  to  be 
available  was  that  of  Chief  Chemist.  Mr.  Clarke  was  to  be  retired  in  1982. 

6.  The  Position  of  Assistant  Chief  Chemist 

The  complaints  in  this  matter,  in  effect,  posit  the  view  that  the  position 
of  Chief  Chemist,  later  to  become  Director  of  Laboratory  Services,  was 
one  chosen  in  an  arbitrary  manner  that  had  the  effect  of  excluding 
qualified  persons  of  a  visible  minority.  The  evidence  led  to  support  that 
view  covers  a  period  of  about  fifteen  years  with  ramifications  extending 
still  nearly  another  five  years. 

In  what  has  been  called  "background,"  I  have  made  findings  indicating  the 
relative  skills  of  fir.  Narumanchiri  and  Dr.  Ng  in  relation  to  Mr.  Parker,  and 
how  those  skills  were  evaluated  through  the  use  of  LCBO  procedures  by  the 
Chief  Chemist  who  was  the  only  supervisory  authority  to  whom  the 
Laboratory  Technicians  were  responsible. 

The  complaints  allege  that  until  1974  there  was  in  place  a  second  level  of 
supervision  in  the  Laboratory:  For  example,  Mr.  Karumanchiri's  complaint 
speaks  of  an  Assistant  Chief  Chemist,  Gordon  Peters.  It  is  stated  that  Mr. 
Peters  functioned  in  this  capacity  until  1974  when  he  retired.  However, 
both  Mr.  Clarke  and  J.K.  Couillard,  Assistant  General  Manager,  Products 
Division,  LCBO,  have  denied  this.  I  do  not  find  any  substantial  evidence  to 
support  the  allegation. 

Still,  it  should  be  noted  that,  according  to  the  testimony  of  Mr.  Clarke,  the 
position  of  Assistant  Chief  Chemist  did  exist  before  he  became  Chief 
Chemist.  Indeed,  Mr.  Clarke  held  that  position  when  there  were  only  three 
Laboratory  Technicians  composing  the  entire  professional  staff  of  the 
Laboratory. 

In  any  event,  the  single  layer  of  supervision  was  to  be  changed  when  Mr. 
Couillard  was  named  Assistant  General  Manager  in  1975,  following  his 
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work  as  an  Executive  Assistant  with  the  Board  from  1974.  It  was  the 
intent  of  Mr  Couillard  to  establish  an  intermediate  layer  of  management 
who  would  be  able  to  substitute  and,  in  time,  succeed  to  more  senior 
responsibility.  Mr.  Couillard  described  the  conditions  of  the  departments 
he  took  over,  including  the  laboratory: 

I  found  that  in  all  those  departments  there  was  . . .  nothing  . . . 
set  up  for  a  successor  to  the  heed  of  the  department,  and  I  gave 
instructions  then  to  all  the  department  heads  that  they  should 
start  preparation  for  either  a  move,  or  a  retirement,  or  in  case 
someone  stepped  in  front  of  a  bus  or  something,  and  I  did  the 
same  thing  for  my  own  position. 

[In  1976]  I . . .  worked  with  each  department  head  to  determine. 
In  some  cases  some  people  would  be  retiring  fairly  soon;  others 
were  a  little  longer,  and  |l]  worked  out  the  length  of  time  it 
would  take  to  . . .  properly  train  someone,  if  it  was  something 
that  especially  needed  particular  training,  then  ll]  asked  the 
department  heads  to  consider  their  successors. 

Mr.  Couillard  did  not  recall  any  memoranda  of  instructions  or  guidance  to 
heads  of  departments  relating  to  the  successor  policy  ordered,  a  fact 
which  I  find  somewhat  unusual  for  an  organization  as  substantial  as  the 
LC60.  Nonetheless,  Mr.  Couillard  was  able  to  testify  concerning  the 
implementation  of  his  instructions  by  heads  of  departments.  In  this 
regard,  he  was  quite  specific  both  as  to  what  and  how  succession  through 
the  development  of  intermediate  layers  of  management  was  achieved. 

It  is  worth  noting  that  for  each  department,  save  the  Laboratory,  Mr. 
Couillard,  in  fact,  had  a  role  in  passing  upon  the  proposed  intermediate 
manager.  For  example,  consider  the  Wine  Services  Department  and  Product 
Listing  and  Control.  Mr.  Couillard  testified: 

A.  I  think  the  first  one  [to  acquire  an  intermediate  manager]  was 
in  the  Wine  Services  Department.  The  Supervisor,  [while]  he  was 
not  too  close  to  65, . . .  had  a  long  service  record,  and  was 
eligible  to  retire  at  an  earlier  age,  and  he  was  interested  in 
doing  this,  so  he  was  the  first  one  to  go.  Before  he  went,  for  a 
number  of  months,  I  would  say  six  months  possibly,  we  brought 
in  one  of  the  senior  wine  consultants  to  understudy  him  in  that 
position,  and  he  succeeded  him,  and  still  holds  tha  position. 
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h  tie  esse  of  Products  Li?4^      C??*-??,  Bob  Galichon  was 
approaching  retirement  age,  and  we  brought  in  some  wine 
consultants,  one  at  a  time,  and  tried  them  out  in  various  jobs  in 
that  area,  and  then  finally  selected  one  who  would  either  replace 
Galichon,  or  replace  me.  As  it  turned  out,  he  replaced  Galichon, 
and  held  that  position  for  about  two  years,  and  then  I 
recommended  him  to  replace  me  when  I  retired. 


Q.  Who  was  involved  in  that  selection  process  . . .  ? 

A.  Well,  the  department  head,  and  me,  usually,  and  sometimes  I 
call(ed)  in  someone  else,  for  instance,  Ted  Rankin,  who  was 
Director  of  Stock  Purchasing  had  long  experience,  and  was  a  very 
active  person,  and  I  often  would  bring  him  in  to  seek  his  opinion. 

The  facts  are  clear  that  the  management  successor  policy,  as  applied  to 
the  Laboratory,  at  least  from  the  point  of  view  of  Mr.  Couillard,  was  to  be 
in  fact  determined  by  Mr.  Clarke,  the  Chief  Chemist.  Mr.  Couillard 
testified: 

A.  .1  think  it  was  early  in  1976  (that]  I  spoke  to  Percy  Clarke 
about  a  successor.  We  had  a  number  of  discussions  on  that,  and 
he  agreed  to  make  a  study  of  it,  and  then  make  a  recommendation. 
Inasmuch  as  time  was  moving  right  along  with  his  retirement, 
we  knew  the  date  [19621  that  he  would  be  retiring,  he  did  not 
move  very  quickly  on  it.  I  kept  discussing  it  with  him  from  time 
to  time,  asking  him  to  make  a  decision. 

We  had  an  opportunity  to  engage  a  very  capable  person  . . .  who 
was  employed  with  one  of  the  largest  distilling  companies  . . . 
working  at  that  time  ...  in  Quebec  but  wanted  to  move  to  Ontario 

[1977-1978]        And  this  man  was  very  good,  but  he  wanted  a 

good  deal  more  money  than  we  were  prepared  to  pay  for  that 
position. 

Following  that,  I  discussed  with  Percy  Clarke  the  fact  that  he 
could  select  someone,  either  from  within  the  laboratory  or  from 
outside,  if  he  felt  there  was  no  one  in  the  laboratory  that  he  felt 
would  be  capable  of  taking  over.  He  considered  that  for  a  time, 
and  then  on  a  subsequent  discussion  he  said  that  he  was  quite 
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sure  that  there  were  applicants  in  the  laboratory  who  would  be 
suitable  to  succeed  him.  So  we  then  gave  no  more  consideration 
to  bringing  someone  in  from  outside. 

Mr.  Clarke,  for  his  part,  offered  a  very  different  view  of  the  facts.  The 
differences  related  first  as  to  whether  the  choice  of  an  Assistant  Chief 
Chemist  would  be  made  by  him  or  Mr.  Couillard,  and  second,  whether  the 
position  was  one  designed  to  groom  a  successor  for  the  job  of  Chief 
Chemist.  Mr.  Clarke  testified: 

Q.  Now,  I  take  it  then  that  when  you  were  making  your  selection 
[for  Assistant  Chief  Chemist],  you  really  didn't  have  in  mind  the 
prospect  that  you  were  looking  for  your  successor? 

A.  Not  specifically,  no. 

0.  Nor  generally,  for  that  matter? 

A.  No,  I  was  told  I  was  to  recommend  as  Assistant.  Since  the 
Bottling  Department  was  under  the  lab  in  those  years,  there  was 
quite  a  lot  of  work  with  the  two  places  so  I  needed  somebody 
who  would  assist  as  an  assistant. 

Q.  From  what  I  hear  uott  saying,  got/  yrere  looking  for  an 
assistant,  and  not  for  another . . .  of  the  next  Chief  Chemist. 

A.  Precisely 

Bearing  in  mind  what  Mr.  Couillard  in  fact  did  in  relation  to  all  the  other 
departments  within  his  jurisdiction,  I  believe  that  on  a  balance  of 
probabilities,  he  did  discuss  both  the  purpose  of  the  successor  policy  and 
the  selection  role  that  Mr.  Clarke  was  to  assume.  It  is  possible,  however, 
that  Mr.  Clarke  heard  what  he  wanted  to  hear.  The  evidence  is  that  Mr. 
Clarke  did  not  want  to  retire  and  that  he,  indeed,  delayed,  if  not 
procrastinated  in  the  selection  of  an  assistant. 

Be  that  as  it  may,  Mr.  Clarke  was  the  only  direct  management  contact  with 
the  Laboratory  Technicians.  It  was  he  who  brought  to  the  Technicians 
management  policy  and  management  decisions  relating  to  the  implemen- 
tation of  that  policy.  This  becomes  a  most  important  factor  in  the  context 
of  the  failure  of  Mr.  Couillard  to  have  articulated  his  management 
successor  programme  by  means  other  than  discussions  with  his  managers. 
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In  the  event  of  inaccurate  or  misleading  communications  relating  to  such 
policy  by  subordinate  managers,  the  policy,  itself,  both  could  and  did 
become  severely  distorted  as  applied  to  the  Laboratory. 

in  late  1978,  according  to  Mr.  Couillard,  what  might  be  described  as  more 
pressure  had  been  put  on  Mr.  Clarke  to  recommend  an  assistant.  Mr. 
Couillard  said  he  war+.eH  *u?  "ecommendation  "at  least  before  the 
summer."  Toward  that  end,  Mr.  Couillard  contacted  the  Personnel  Depart- 
ment. He  asked  for  a  study  to  provide  a  job  description  and  a  salary  range 
for  the  job  of  Assistant  Chief  Chemist.  This  request  was  made  in  writing 
to  the  Personnel  Department  on  December  /&.  !9?8.  It  is  the  first  written 
statement  from  Mr.  Couillard  concerning  the  management  successor 
programme: 

We  are  contemplating  a  new  position  in  the  Laboratory  to  provide 
8  successor  to  the  Chief  Chemist.  The  person  in  this  position 
will  be  relieved  of  some  of  his  routine  Laboratory  duties,  will 
take  over  additional  supervisory  responsibility  and  assume  some 
of  the  management  responsibilities  of  the  Laboratory  and 
Process  Control  and  Bottling  operations. 

I  assume  the  position  title  will  be  "Assistant  Chief  Chemist"  and 
will  appreciate  receiving  some  guidelines  from  you  on  salary 
levels. 

Less  than  a  month  later,  a  position  description  was  prepared  and 
submitted  to  Mr.  Couillard  by  the  Personnel  Department.  Two  weeks 
thereafter  -  on  January  30,  1979  -  a  proposed  salary  scale  incident  to  the 
job  of  Assistant  Chief  Chemist  also  was  submitted. 

The  evidence  indicates  that  none  of  i he  memoranda  between  Mr.  Couifiard 
and  the  Personnel  Department  relative  to  the  position  of  Assistant  Chief 
Chemist  was  made  avai/ah/e  to  r/r.  Clarke.  Nor  were  the  documents  posted 
in  any  summary  form  to  allow  the  Laboratory  Technicians  to  know  the 
nature  of  the  job  to  be  made  avai/ab/e  However,  Mr.  Couillard  insisted 
that  it  was  the  practice  of  the  Personnel  Department  to  carry  forward  his 
request  for  a  job  description  by  having  a  job  analyst  take  the  matter  up 
with  the  head  of  the  designated  department.  He  assumed  this  had  been 
done: 

A.  (Mr.  Couillard]  Well,  when  we  made  the  decision  to  appoint  an 
assistant,  it  was  necessary  then  to  review  the  duties  and 
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responsibilities  that  would  be  covered  by  that  position,  and  to 
establish  a  salary  range.  So  when  I  wrote  to  the  Director  of 
Personnel  asking  for  this,  the  procedure  was  that  the  Job  Analyst 
would  come  to  me  and  we  would  discuss  the  position.  And  then 
she  would  go  and  speak  to  the  head  of  that  department,  and  they 
would  work  out  the  position  description.  Then,  in  rough,  it  would 
be  brought  to  me;  we  would  have  a  further  discussion.  If  I 
suggested  any  changes  in  it,  they  would  be  put  in  or  else  I  would 
be  talked  out  of  it,  and  the  a  final  copy  would  be  brought  over, 
which  would  be  explained  to  me  in  detail  and  I  would  be  asked  to 
approve  it. 

The  position  description  drafted  by  the  Personnel  Department,  on  its  face, 
was  written  in  a  manner  that  clearly  reflected  Mr.  Couillard's  desire  to 
create  a  successor  position  for  the  Chief  Chemist.  Moreover,  the  duties 
and  responsibilities  of  the  position  mirrored  the  paper  evaluation 
experience  of  Mr.  Parker  to  the  exclusion  of  Mr.  Karumanchiri.  The  stated 
purpose  of  the  position  was: 

To  deputize  for  the  Chief  Chemist,  as  required,  assuming  all 
authority  and  responsibility  vested  in  directing,  organizing  and 
controlling  the  product  and  bottling  quality  control  services, 
consistent  with  the  statutes  of  the  Federal  Government's  Food 
and  Drug  Act  and  the  policies  of  the  LCBO. 

The  duties  and  responsibilities  of  the  Assistant  Chief  Chemist  were  listed 
as  follows: 

In  order  that  an  effective  quality  control  and  analytical  service 
may  be  provided  throughout  the  laboratory,  the  Assistant  Chief 
Chemist  will  assist  in  ensuring:  that  the  high  level  of  technical 
competence  in  all  laboratory  staff  is  maintained,  that  the  use 
and  maintenance  of  laboratory  equipment  is  appropriate  to 
efficient  and  effective  operations,  in  developing  a  program  of 
analysis  appropriate  to  the  variety  of  products  under 
examination  by  the  laboratory  and  assists  in  reviewing  these  to 
ensure  that  they  are  appropriate  and  up  to  date. 

Conducts  a  variety  of  assignments  in  meeting  specific 
information  requirements,  i.e.  customer  complaints,  private 
stock  reports,  formalized  reports  dealing  with  data  collection 
and  assessment. 
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Trains  laboratory  staff  in  atomic  absorption  analysis  and  acts  in 
an  intrepretive  capacity  on  the  subject. 

Maintains  supervisory  control  over  the  Process  Control  and 
Bottling  Department. 

Reviews  and  recommends  changes  to  the  Chief  Chemist 
concerning  bottling  techniques  and  facilities,  in  bulk  storage 
operations  and  in  packaging.  Monitors  and  recommenos  stiffing 
in  the  bottling  and  process  control  area. 

Maintains  a  current  knowledge  of  laboratory  techniques,  product 
formulations  and  scientific  equipment.  If  called  upon,  would 
represent  the  LCBO  to  a  variety  of  individuals  outside  the  Board 
relative  to  quality  control  and  process  control  operations. 

It  is  important  to  note,  and  more  will  be  said  of  this  shortly,  that  the  final 
version  of  the  job  description  approved  in  April  1979  contained  no  mention 
of  the  Pott  Zing  deportment  and  responsibilities  in  thot  regard. 

In  itself,  the  position  was  important.  The  official  description  of  that 
position  was  the  result  of  meetings  with  Messrs.  Couillard,  Clarke  and  the 
Personnel  Department.  The  job  description  did  not  come  suddenly;  it  did 
not  arrive  full-blown  on  January  15,  1979.  Mr.  Clarke  simply  had  to  know 
that  the  position  proposed  was  one  designed  to  succeed  himself  as  Chief 
Chemist. 

Moreover,  the  job  was  designed,  as  was  stated  before,  to  reflect  Mr. 
Parker's  experience  insofar  as  Mr.  Clarke  had  noted  in  annual  evaluations. 
For  example,  there  is  mention  of  atomic  absorption,  a  general  or  "wet" 
laboratory  activity,  and  something  on  which  Mr.  Parker  had  worked  for  a 
number  of  years.  Yet,  there  is  absolutely  no  mention  made  of  research  and 
development  through  chromatography,  the  single  most  important  and 
complex  process  brought  to  the  laboratory  in  recent  years,  and  a  process  in 
which  Mr.  Karumenchiri  was  and  is  highly  skilled. 

It  bespeaks  the  obvious  to  say  that  the  job  opening  was  most  important  to 
the  Laboratory  Technicians.  It  was  the  lead-in  to  the  only  supervisory 
position  in  the  Laboratory,  the  job  of  Chief  Chemist.  The  person  occupying 
the  position  would  manage  the  direction  of  the  Laboratory,  and  set  the 
assignments  for  those  who  worked  in  it. 
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Mr.  Coui Herd  denied  any  knowledge  as  to  how  Mr.  Gierke  went  ebout  the 
process  for  recommending  a  person  to  be  the  Assistant  Chief  Chemist.  It 
should  be  noted,  however,  thet  efter  two  yeers  of  delay,  Mr.  Clarke  and  Mr. 
Coui  Hard  acted  within  days  of  each  other.  On  December  /J.  !9?8\  Mr. 
Clarke  gave  a  memorandum  to  Messrs.  Parker  and  Karumanchiri: 

Re:  Assistant  Chief  Chemist 

With  the  acquisition  of  the  next  upcoming  phase  of  laboretory 
automation,  i  have  committed  myself  to  admitting  that  the  time 
saved  in  calculations  would  free  one  of  the  possible  candidates 
to  asume  these  duties. 

Please,  outline  your  qualifications.  This  job  would  emphasize  the 
administrative  duties  and  involve  relocation  to  the  office  area. 
Of  particular  interest  at  this  next  stage  of  automation  s 
willingness  to  learn  the  high  level  language  BASIC  and  the  use  of 
it  in  algorithms  related  to  laboratory  analyses  and  to  understand 
the  principles  of  this  automatic  system  as  applied  to  our 
s peeif ic  require rn en  t  s . 

This  information  is  required  this  week  for  my  decision. 

Not  s  word  is  said  in  this  memorandum  concerning  the  most  import  ont 
ch&r&ct  eristic  of  the  jot:  It  ;s  to  he  e  testing  ground  for  the  determina- 
tion of  the  successor  to  the  Chief  Chemist.  Moreover,  Mr.  Clarke  conducted 
the  position  search  in  a  manner  that  belied  its  importance  The  evidence 
is  uncontradicted  that  Mr.  Clarke  initiated  no  discussion  of  the  nature  of 
the  Job  with  the  "csnoidotes"  Rather,  they  were  asked  to  respond  to  a 
somewhat  vague  memorandum. 

In  passing,  I  note  that  Mr.  Clarke's  memorandum  was  not  copied  to  Mr. 
Coui  Herd.  Indeed,  it  is  fair  to  say  that  the  entire  process  of  making  a 
recommendation  was  left  in  the  hands  of  Mr.  Clarke.  One  result  of  this 
was  that  Mr.  dance's  action  significantly  distorted  what  otherwise  was  an 
entirely  appropriate  business  goal,  namely,  the  selection  of  a  management 
successor  utilizing  criteria  relevant  to  the  job. 

Mr.  Karumanchiri  said  he  did  ask  some  rather  pointed  questions:  He  wanted 
to  know  the  exact  nature  of  the  job.  He  said  he  was  told  by  Mr.  Clerke  thet 
the  job  wes  largely  one  involving  adrninistretive  duties,  and  that  he  [Mr. 
Karumanchiri]  was  technically  over-qualified.  Mr.  Kerumenchiri  in  his 
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evidence  did  not  let  the  matter  rest.  He  asked  Mr.  Clarke  whether  the  job 
was  one  designed  as  a  step  toward  the  position  of  Chief  Chemist.  The 
answer  given  by  Mr.  Clarke  was  in  effect  negative.  For  his  part,  Mr.  Clarke 
had  no  real  memory  of  any  discussion  with  Mr.  Karumenchiri  concerning  the 
i^K  y^Ch  js  8  Grange  fact  considering  that  it  related  to  finding  a 
successor  for  himself.  He  said  that  he  couldn't  deny  the  truth  of  the 
testimony  offered  by  Mr.  Karumanchiri  concerning  the  job. 

Mr.  Parker  also  had  no  discussion  with  Mr.  Clarke.  However,  he  both  hoped 
and  expected  that  the  job  of  Assistant  Chief  Chemist  would  lead  to  the 
position  of  Chief  Chemist  on  the  retirement  of  Mr.  Clarke. 

Both  Mr.  Parker  and  Mr.  Karumanchiri  responded  the  next  day  to  the 
application  request.  The  nature  of  their  response  was  directed  toward 
their  technical  qualifications.  For  his  part,  Mr.Parker  said  nothing  of  his 
administrative  experience,  his  seniority  as  a  qualification  for  position, 
his  work  with  those  in  other  departments  of  the  LCBO.  He,  like  Mr. 
Karumanchiri,  focused  on  his  profession,  his  expertise. 

It  should  be  noted,  however,  that  Mr.  Karumanchiri  initially  did  hesitate. 
He  had  asked  Mr.  Clarke  whether  the  position  was  designed  to  lead  to  the 
job  of  Chief  Chemist.  The  answer  he  received  was  negative.  Mr. 
Karumanchiri  discussed  the  position  opening  with  Dr.  Ng,  who  expressed 
considerable  hurt  that  he  had  not  even  been  approached.  Dr.  Ng  urged  Mr. 
Karumanchiri  to  apply  for  the  job.  In  effect,  Dr.  Ng  doubted  the  assurances 
given  by  Mr.  Clarke  that  the  job  would  not  lead  to  the  position  of  Chief 
Chemist. 

Mr.  Parker  stated: 

Thank  you  for  considering  me  for  the  position  of  Assistant  Chief 
Chemist. 

During  the  16  years  that  I  have  worked  in  the  Laboratory,  I  have 
met  many  challenges.  In  particular,  participation  in  the  start  up 
and  furthering  of  Technicon  Auto  Analysis  technology,  the  start 
up  and  furthering  of  Varian  automatic  analysis  of  trace  metals, 
and  hydride  arsenic  analysis.  While  problems  in  these  areas  have 
been  overcome,  I  recognize  the  need  for  further  refinements  8nd 
expansion. 

I  have  also  worked  with  the  thin  layer  analysis  of  dyes;  the 
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colorimetric  analysis  of  wines  for  tartaric  acid,  and  the  early 
work  on  cyanide.  My  participation  in  almost  all  Laboratory 
routines  at  various  times  has  resulted  in  my  acquiring  a  thorough 
working  knowledge  of  all  the  Laboratory  instruments. 

I  look  forward  with  interest  and  enthusiasm  to  the 
Administrative  duties  and  with  the  new  phase  of  Laboratory 
automation  and  the  ensuing  concepts. 

Mr.  Karumenchiri's  memorandum  was  handwritten,  it  was  not  lengthy;  it 
did  not  spell  out  the  several  tests  and  processes  that  he  had  developed. 
[In  §D  of  this  Award,  a  full  listing  of  Mr.  Karumanchiri's  achievements  at 
that  time  are  provided.]  Mr.  Karumanchiri's  memorandum  stated: 

I  have  a  B.Sc.  Degree  in  Chemistry,  and  did  four  years  of  Post 
Graduate  study  in  Analytical  Chemistry,  involving  ell  aspects  of 
instrumental  analysis.  !  received,  University  arranged,  on  the 
job  training  in  the  Analytical  Lab  of  Hoeschst,  working  in 
different  sections. 

Since  joining  the  Board  in  1968,  I  have  worked  in  every  aspect  of 
Beverage  analysis  and  am  familiar  with  every  analytical 
procedure  that  is  in  use  in  our  Lab.  Since  the  chromatography 
section  was  added  to  our  Lab,  I  h8ve  worked  out  all  analytical 
procedures  for  Gas  and  Liquid  Chromatographs  that  are  in  use  in 
our  Lab  today  I  am  already  doing  the  administrative  work 
regarding  our  Legal  samples. 

I  am  perfectly  willing  and  happy  to  learn  the  high  level  computer 
language  BASIC  for  use  in  the  algorithms  related  to  Lab  analysis. 

Since  most  of  the  staff  consult  me  regularly  on  work  related 
problems,  I  have  been  able  to  establish  a  good  working 
relationship  with  my  colleagues. 

I  believe  I  would  be  able  to  further  this  relationship  in  an 
administrative  capacity. 

For  reasons  already  stated,  Mr.  Clarke  did  not  come  to  the  evaluation 
process  with  an  open  mind:  He  knew  that  the  position  being  offered  was  no 
minor  office.  Rather,  it  was  the  job  that  would  lead  to  being  Chief 
Chemist  on  his  retirement.  He  did  not  tell  this  to  the  candidates.  Rather, 
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he  described  a  position  with  somewhat  vague  duties  and  a  vague  future. 
And,  in  the  result,  he  had  a  hidden  set  of  criteria,  one  that  the  candidates 
could  not  be  expected  to  know,  but  one  that,  in  the  result,  was  weighted  in 
favour  of  Mr.  Parker. 

It  mattered  not  to  Mr.  Clarke  that  both  candidates  submitted  applications 
that  stressed  their  technical  qualifications.  From  Mr.  Clarke's  point  of 
view,  at  least  as  it  was  articulated  at  the  hearing,  there  were  five  factors 
he  considered  in  determining  whom  he  should  recommend  to  the  position: 

1.  Seniority; 

2.  Technical  skills; 

3.  Administrative  skills; 

*  Interpersonal  relationships  within  and  without  the  Board; 

c.  i.- vio<jno  of  bottling  operations. 

The  evidence  casts  substantial  doubt  as  to  whether  Mr.  Clarke  evaluated 
the  candidates  on  a  good  faith  basis.  Some  of  the  reasons  for  this  conclu- 
sion already  have  been  noted  and  are  detailed  here: 

1.  Mr.  Clarke  said  he  gave  substantial  weight  to  the  factor  of 
seniority.  Vet,  all  of  his  evaluations,  save  one  which  came  close 
in  point  of  time  to  the  selection  of  the  Assistant  Chief  Chemist, 
contained  no  mention  of  seniority.  Indeed,  a  reading  of  those 
evaluations  and,  in  that  regard,  the  narratives  that  sometimes 
formed  a  part  of  them,  indicates  that  merit  achieved  through 
education  and/or  specific  contributions  to  the  Laboratory  were 
the  salient  considerations  incident  to  promotion  and  salary 
increase. 

This  is  not  to  say  that  seniority  cannot  be  a  relevant  considera- 
tion, perhaps  even  a  controlling  consideration,  in  determining 
promotion.  Surely,  in  collective  bargaining  arrangements, 
seniority  has  long  been  a  most  important  factor  in  fixing  wages, 
benefits,  layoffs  and,  more  to  the  point,  promotions.  It  is 
common  to  find  in  collective  agreements  provisions  which  award 
promotions  to  those  individuals  with  greater  seniority  in  the 
bargaining  unit  so  long  as  they  possess  the  skills  necessary  to  do 
the  job. 

But,  to  speak  of  collective  bargaining  is  not  relevant  to  the  facts 
before  me.  The  Laboratory  Technicians  were  not  part  of  a 
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bargaining  unit.  There  was  no  history  of  seniority  being  used  as 
a  basis  for  promotion  of  Laboratory  Technicians.  As  I  said, 
quite  the  contrary  was  true. 

Mr  Couillard,  however,  testified  that  when  the  recommendation 
of  Mr  Parker  came  forward,  he  reviewed  the  personnel  file.  He 
wanted  to  check  on  Mr.  Parker's  seniority.  He  felt  that  it  was  a 
factor  that  had  to  be  considered.  He  also  stated  that  merit,  the 
skill  of  the  individual,  was  absolutely  essential  to  the  job.  He 
did  not  say  what  he  would  have  done  if  Mr.  Karurnanchiri  had  been 
recommended  for  the  position  with  lesser  seniority  than  Mr. 
Parker. 

Be  that  as  it  may,  until  the  position  of  Assistant  Chief  Chemist, 
there  were  promotions  in  the  Laboratory.  They  followed  the 
same  procedure  in  the  sense  of  recommendation  flowing  from  Mr. 
Ciai  ^e  as  Chief  Chemist.  In  rwu  a  single  instance,  as  applied  to 
Mr.  Karurnanchiri,  Mr.  Parker,  or  Dr.  Ng,  was  seniority  either 
mentioned  or  used  as  a  criterion  for  advancement.  It  was,  as 
applied  to  the  recommendation  for  the  position  of  Assistant 
Chief  Chemist,  a  false  criterion.  It  simply  did  not  reflect  the 
basis  on  which  the  Chief  Chemist  had  made  decisions  over  a 
period  of  more  than  ten  years;  there  is  an  inference  drawn  not 
rebutted  by  the  evidence  that  the  criterion  was  utilized  to 
exclude  Mr.  Karurnanchiri  from  consideration. 

I  hesitate  to  say  more  in  an  opinion  that  is  so  lengthy,  but  the 
facts  are  telling:  On  cross-examination,  Mr  Parker  was  asked  to 
explain  why  he  felt  the  need  to  use  seniority  as  a  consideration. 
Not  once  in  his  testimony  did  he  speak  of  seniority  in  terms  of  a 
rule  of  industrial  governance.  That  is,  he  did  not  speak  of 
seniority  as  an  expectation  for  promotion  among  the  Laboratory 
Technicians  in  and  of  itself.  Rather,  he  said  that  seniority 
reflected  experience  and  understanding  of  operations.  Such  was 
his  concern,  not  seniority  que  seniority.  When  pressed  as  to  a 
comparison  of  Mr.  Karurnanchiri 's  experience  and  understanding 
of  Laboratory  operations  relative  to  Mr.  Parker,  there  was  real 
difficulty  in  explaining  any  advantage  flowing  to  Mr.  Parker  as  a 
result  of  six  years  greater  seniority. 

The  facts  are  that  Mr.  Karurnanchiri  had  a  significantly  greater 
understanding  of  operations  and  procedures  incident  to 
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chromatography  over  that  of  Mr.  Parker.  This  knowledge  extended 
Mr.  Karumanchiri  outside  the  limited  area  of  the  Laboratory,  as 
such.  It  was  he  who  handled  the  forensic  work  and  testified 
where  necessary  because  that  work  involved  analysis  through 
chromatography.  Moreover,  Mr.  Karumanchiri  had  the  capacity  to 
operate  all  phases  of  the  general  laboratory  where  Mr.  Parker 
worked. 

2.  With  some  reluctance,  Mr.  Clarke  accepted  that  Mr.  Karuman- 
chiri was  more  highly  skilled  than  Mr.  Parker  in  what  was  called 
the  technical  area.  So  that  t^ere  ?sn  be  no  question,  and  again 
without  denigrating  from  the  initiative  and  competence 
demonstrated  by  Mr.  Parker,  the  facts  prove  beyond  cavil  that  Mr. 
Karumanchiri's  levels  of  knowledge,  competence,  and  ability  to 
apply  theory  in  the  resolution  of  real  problems  far  exceeded  that 
of  Mr.  Parker.  Mr.  Karumanchiri's  four  years  of  post-graduate 
work  was  under  a  Nobel  Laureate  Professor  of  Analytic 
Chemistry.  It  involved  more  than  three  years  of  work  in  a  large 
industrial  chemical  facility  which  had  been  integrated  into 
university  studies.  The  emphasis  was  not  simply  in  the  use  of 
new  equipment,  but  also  in  the  development  and  application  of 
concept  or  theory  to  practical  problems.  This  simply  does  not 
bear  a  reasonable  relationship  to  a  technology  course  in  general 
chemistry  no  matter  how  well  it  is  structured  and  taught. 

When  Mr.  Karumanchiri  came  to  the  LCBO  Laboratory,  there  was 
little  by  way  of  automated  equipment.  Indeed,  it  is  fair  to  say, 
and  the  evidence  certainly  proves  the  point,  the  equipment  used 
was  quite  old  and  it  required  the  relatively  few  LCBO  Laboratory 
Technologists  to  spend  large  amounts  of  time  manually 
performing  routine  tests. 

It  was  Mr.  Karumanchiri  to  whom  Mr.  Clarke  turned  to  modernize 
the  Laboratory.  Mr.  Clarke  asked  Mr.  Karumanchiri  to  recommend 
equipment,  not  simply  to  purchase  a  gas  chromatography  unit, 
and,  in  that  regard,  to  seek  bids  and  make  suggestions  as  to 
purchases.  Mr.  Karumanchiri  did  all  these  things.  With  no  small 
measure  of  reluctance,  Mr.Clarke  by  way  of  cross-examination 
was  willing  to  say  that  obtaining  the  bids,  completing  the 
necessary  paperwork,  and  making  suggestions  thereon  did  show 
some  administrative  capacity  on  the  part  of  Mr.  Karumanchiri. 


41 


Part  of  the  modernization  of  the  Laboratory  in  about  1976-76 
involved  the  purchase  of  computer  equipment.  Mr.  Karumanchiri 
was  to  be  deeply  involved  in  the  automation  which  was  to  result 
from  the  software  programmes  to  be  used  by  the  computers. 
This,  however,  involved  the  language  BASIC.  According  to  Mr. 
Clarke,  Mr.  Parker  was  sent  for  special  training  in  the  use  of 
BASIC.  Mr.  Parker  does  not  recall  being  sent  to  attend  such  a 
course.  However,  Mr.  Parker's  recall  in  this  regard  is  not 
relevant.  The  point  is  that  Mr.  Clarke  believed  Mr.  Parker  had 
been  sent  to  attend a BASIC  course,  and  that  Mr  Karumanchiri 
hod  not.  It  would  seem  that  whatever  advantage  Mr. 
Karumanchiri  might  have  had  in  other  areas,  they  were  to  some 
extent  offset  in  field  of  computer  automation. 

The  result  proved  quite  different:  Mr.  Karumanchiri  taught 
himself  the  computer  language  of  BASIC  Moreover,  he  then  took 
that  language  and  developed  sophisticated  programmes  of  his 
own  leading  to  the  automation  of  a  significant  portion  of 
otherwise  time-consuming  general  laboratory  work.  Mr.  Clarke 
could  not  help  but  recognize  the  achievement.  But,  even  here  the 
recognition  was  muted,  as  will  be  soon  shown. 

Some  of  Mr.  Karumanchiri's  more  important  individually 
developed  tests  that  have  had  significant  bearing  on  the  health  of 
the  community  will  be  described.  A  moment  is  taken  at  this 
point,  however,  to  speak  of  two  tests  attributed  to  Mr.  Parker, 
marked  as  original  contributions  of  the  same  stature  as  those 
designed  by  Mr.  Karumanchiri. 

Without  denigrating  the  effort  of  Mr.  Parker,  the  facts  are  that 
the  two  tests  have  extremely  limited  meaning  in  terms  of 
reflecting  on  creative  skill  and  innovative  capacity  as  a  chemist. 
The  test  relating  to  sodium  azide  was  referred  to  before.  There 
was  a  perceived  problem  that  wines  contaiminated  with  sodium 
azide,  which  is  used  in  preserving  tissues,  might  have  been 
introduced  in  the  Prescotti  region  of  Italy.  The  Italian 
government  had  developed  a  method  for  testing  for  sodium  azide. 
A  copy  of  the  pamphlet  containing  thet  method  was  sent  to  Mr. 
Parker  at  his  initiative.  Mr.  Parker  asked  Mr.  Karumanchiri  to 
have  his  wife,  who  is  proficient  in  Italian,  translate  the 
document.  She  did.  Mr.  Parker  then  carried  out  the  instructions 
set  out  in  the  test.  Mr.  Clarke,  himself,  under  cross-examination 
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indicated  that  the  instructions  with  slight  variance  were 
followed.  The  testing  procedure,  itself,  is  not  difficult.  In 
direct  examination,  not  challenged  in  cross-examination,  Mr. 
Karumenchiri  said: 

A.  Testing  sodium  azide  in  wine,  or  azide  in  wine. 
The  procedure  is  a  very  simple  procedure  where  you 
steam  distill,  separate  the  azoic  acid,  and  do  a 
reaction  with  ferric  ions  to  get  the  chromafer. 

There  was  clearly  initiative  demonstrated  by  Mr.  Parker,  but  it 
can  hardly  be  said  that  the  process  itself  called  for  creativity, 
or  the  exercise  of  the  sophisticated  skills  of  a  chemist. 

A  second  test  attributed  by  Mr.  Clarke  to  Mr.  Parker  relates  to  a 
testing  procedure  to  ascertain  the  shelf-life  of  cream  liqueurs. 
Mr.  Parker  was  asked  to  undertake  the  search  for  such  a  test.  Mr. 
Karurnanchiri  described  what  was  done,  and  his  evaluation  of  it 
as  a  chemist  -  an  evaluation  that  was  not  contradicted  in  any 
significant  way  either  in  cross-examination  or  in  the 
examination  of  other  witnesses: 

A.  The  cream  liqueurs  are  basically  a  dairy  product 
of  dairy  cream,  alcohol,  sugar,  flavour  and  alcohol. 
It  could  sometimes  be  whiskey  or  brandy. . . .  This  is 
how  cream  is  produced.  And,  [Mr.  Parker]  wanted  to 
find  out  whether  this  is  stable  and  has  a  long  shelf 
life,  and  so  on.  So  he  produced  a  test  putting  the 
samples  though  an  elevated  temperature  through  a 
long  period  of  time,  and  then  assessing  their 
qualities  subsequently. 

G.    . .  Was  the  test  that  he  developed  a  valuable 
contribution  to  determining  the  stability  of  these 
cream  liqueurs? 

A.  No,  sir. 

Q.  Why  not? 

A.  I  believe  the  whole  premise  of  the  test  was 
wrong.  Everyone  knows  that  cream,  dairy  cream  is  a 
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perishable  product.  On  every  bottle  it  is  written: 
"Keep  refrigerated." 

So  taking  a  product  that  is  known  to  be  perishable, 
even  by  housewives,  and  putting  it  at  90  degrees 
Farenheit,  which  is  roughly  the  temperature  of  the 
hottest  day,  and  then  taking  some  and  putting  it  in  a 
shaker  and  shaking  it  so  that  it  does  not  form  butter 
lumps  and  so  on,  these  are  tests  that  will  show  the 
best  lights  on  the  totally  artificial  product,  which 
is  not  a  dairy  product,  which  is  a  totally  cooked  up 
concoction  of  vegetable  oil  and  emulsifier  and 
anti-oxidant  and  colour.  That  product  will  come  out 
of  such  a  test  with  flying  colours,  whereas  a  pure 
dairy  product  will  fail  miserably. . . .  So,  I  do  not 
believe  that  such  criteria  for  such  a  test  is  [of]  real 
value. 

Q.  Was  the  test  implemented  in  the  lab? 

A.  It  was  implemented  in  the  lab. 

Now,  contrast  the  work  of  Mr.  Parker  with  that  of  Mr.  Karuman- 
chiri.  The  examples  given  are  relatively  current,  but  they  only 
serve  to  illustrate  and  dramatize  Mr.  Karumanchin's  skills  and 
work  effort  which  he  brought  to  the  Laboratory  from  the  time  of 
his  employment  in  1968.  [Other  examples  of  Mr.  Karumanchiri*s 
work  in  the  LCBO  laboratory,  perhaps  not  as  dramatic,  are  listed 
at  a  later  portion  of  this  Award  ]  In  a  memorandum  dated 
September  3,  1985,  from  R.J.  Rett,  Vice-President  of  the  LCBO 
Products  Division  to  &//  employees,  he  stated: 

Re:  The  Laboratory 

The  month  of  August  1985  will  probably  be 
remembered  throughout  the  international  wine 
industry  much  the  same  as  we  remember  the  most 
embarrassing  moments  in  our  lives  long  after 
the  events.  Austrian  wines  were  found  to  contain 
di ethylene  glycol  as  were  some  top  class  German 
wines.  At  least  one  New  Zealand  wine  was  found  to 
contain  mesurol  a  pesticide  used  in  keeping  birds 
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away  from  grapes  in  vineyards. 

All  three  events  are  of  particular  interest  to  those 
who  consume  wine  believing  it  to  be  a  natural 
product  of  fruit.  The  presence  of  such  compounds  in 
a  beverage  commonly  consumed  strikes  fear  and 
distrust  into  the  minds  of  all  people  concerned  with 
trying  to  stay  away  from  unhealthy  or  dangerous 
foods. 

Our  laboratory  has  played  a  vital  role  in  protecting 
the  public  of  Ontario.  Within  24  hours  of  deter- 
mining that  the  stones  about  the  Austrian  wines 
were  not  just  gossip,  Alex  Karumanchiri  had 
developed  a  method  for  analysing  for  the  presence  of 
diethylene  glycol.  Other  laboratories  in  the  same 
field  took  up  to  four  days  to  develop  the  same 
technique.  Where  health  and  public  safety  is 
at  stake  a  three  day  difference  is  important. 

Alex  is  responsible  for  developing  a  project  to 
analyse  for  pesticides  in  wine  that  was  begun 
earlier  this  year.  As  a  result  of  these  tests  mesurol 
was  found  in  the  wine  we  sell  from  New  Zealand. 
These  procedures  are  highly  sophisticated  end 
certainly  on  the  leading  edge  of  such  endeavours. 
Alex  has  had  queries  from  as  far  awey  as  Australia 
seeking  assistance  in  setting  up  similar 
techniques. 

Our  laboratory  is  in  daily  contact  with  their  Federal 
equivalents  and  are  providing  the  Canadian 
government  with  valuable  expertise.  Other  Liquor 
Boards  across  Canada  are  aware  of  our  sophisti- 
cation and  analysis  and  quality  control  and  as  such 
ere  making  requests  to  be  apprised  of  any  new 
developments  so  as  not  to  be  embarrassed  by  their 
local  press. 

Because  of  rny  position  in  the  Division  I  am  very 
aware  of  these  important  events  and  thought  you  as 
a  member  of  the  Products  Division  deserved  to  be 
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kept  abreast  of  your  co-workers'  valuable 
contributions. 

Please  join  me  in  congratuating  Allan  Parker,  Alex 
Karumanchiri,  and  all  the  staff  in  our  laboratory  for 
their  excellent  work. 

Let  there  be  no  doubt  about  the  potential  danger  involving  the 
Austrian  and  German  wines.  It  was  more  than  a  matter  of 
keeping  a  wine  pure.  Diethylene  glycol  is  a  chemical  used  to 
manufacture  anti-freeze,  and  for  de-icing  airplanes.  The 
procedure  developed  to  screen  for  the  substance  involved  Mr. 
Karumanchiri;  it  in  no  way  involved  Mr.  Parker. 

What  was  done  in  relation  to  New  Zealand  wines  was  not  the 
result  of  press  reports  thereafter  investigated  by  the  laboratory. 
Rather,  Mr.  Karumanchiri  devised  a  research  proposal  to  develop  a 
routine  test  for  such  potentially  dangerous  chemicals:  diazinon, 
mesuro/.  and  ethyl  carbonate.  His  was  the  first  such  test  to  find 
pesticides  in  wine.  Mr.  Karumanchiri  said: 

A.  ...  i  had  meanwhile  already  developed  the 
procedure  for  one  of  them  (the  listed  chemicals],  and 
what  I  did  was  to  turn  it  into  a  multi-residue 
procedure  so  that  instead  of  preparing  the  sample 
separately,  you  do  a  single  procedure  for  all  four  of 
them  so  it  saves  a  lot  of  time  and  money,  and  it  can 
be  screened  in  two  gas  chromatographs  for  the  same 
prepared  sample. 

As  a  result  of  this  screening,  we  came  across  one 
sample  contaminated  by  mesurol,  and  that  was  a 
New  Zealand  wine. 


Q.  Were  you  the  one  who  identified  this  pesticide  in 
this  wine? 

A.  Yes,  sir. 

Q.  Was  that  at  an  excessive  amount  that  was  in  the 
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wine? 

A.  Well,  there  were  three  shipments  there,  and 
originally  one  was  over  the  limit,  and  the  other  two 
were  slightly  under  the  limit,  and  on  rechecking  it 
revealed  a  higher  limit.  There  were  three  different 
shipments  involved. 

The  method  that  Mr.  Karumanchiri  followed  in  the  two  examples 
given  was  the  same  general  approach  he  had  followed  for  nearly 
twenty  years.  He  identified  a  problem.  He  then  attempted  to 
devise  a  procedure  to  deal  with  that  problem.  Once  the  procedure 
worked,  he  moved  to  routinize  the  procedure  and  make  it  more 
efficient.  This  reflects  the  work  of  a  highly  skilled  chemist, 
which  qualitatively  differs  from  the  work  of  a  highly  skilled 
technician  Mr.  Clarke  knew  this,  but  he  so  crafted  his 
evaluations  and  his  supposed  recommendation  in  the  comparison 
between  Mr.  Karumanchiri  and  Mr.  Parker  as  to  mask  the 
difference. 

3.  Considerable  emphasis  has  been  placed  by  me  on  what  Mr. 
Clarke  called  technical  skills.  Despite  the  fact  that  both  Mr 
Parker  and  Mr.  Karumanchiri  singled  out  this  characteristic  in 
their  application  for  the  position  of  Assistant  Chief  Chemist,  Mr. 
Clarke  testified  that  he  rated  it  only  as  one  factor  to  be  balanced 
on  no  more  than  an  equal  basis  with  other  factors. 

If  this  decision  were  a  good  faith  exercise  of  management 
judgment  and  bore  a  reasonable  relationship  to  the  contested  job, 
i  do  not  think  it  would  be  appropriate  for  me  to  question  what 
was  done.  However,  I  do  not  believe  that  the  listing  of  other 
factors  was  done  in  the  exercise  of  good  faith  judgment. 
Quantitatively  and  qualitatively,  the  work  of  Mr.  Parker  and  Mr. 
Karumanchiri  was  primarily  directed  toward  the  technical 
carrying  out  of  the  duties  incident  to  the  goals  of  the  laboratory, 
and  that  meant  testing  and  quality  control  over  the  product  that 
the  LCBO  sells  to  the  consuming  public. 

The  capacity  to  make  bookkeeping  entries,  to  order  items  for 
purchase,  to  complete  the  report  forms  called  for  by  the  LCBO 
might  have  been  important,  but  they  surely  did  not  occupy  the 
same  primacy  as  the  skills  incident  to  being  a  trained  and 
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competent  professional.  Mr.  Karumanchiri,  Mr.  Parker  and  Dr.  Ng 
were  not  hired  nor  w*s  their  initial  salary  in  any  wey 
conditioned  on  their  capacity  to  handle  paperwork. 

Still,  even  in  considering  this  criterion  Mr.  Clarke  found  the  two 
contestants  about  equal.  The  measure  of  this  determination 
seemed  to  be  based  more  on  the  amount  of  administrative 
contacts,  than  on  the  quality  of  those  contacts. 

4.  This  same  emphasis  on  quantity  of  contacts  led  Mr.  Clarke  to 
the  conclusion  that  Mr.  Parker  was  superior  to  Mr.  Karumanchiri 
in  inter-personal  relations  inside  and  outside  the  LCBO.  Yet,  any 
examination  of  whet  wes  discussed  in  terms  of  these  contects 
seems  to  have  escaped  examination  by  Mr.  Clarke  as  a  vital 
factor  in  evaluation.  On  balance,  it  can  be  said  that  Mr.  Parker's 
contacts  were  of  a  rot/tine,  or  pro  forms  nature,  while  those  of 
Mr.  Karumanchiri  related  to  the  specific  prooiem-seMjyg  work 
of  the  Laboratory.  It  was  Mr.  Karumanchiri  who  did  the  lion's 
share  of  the  forensic  work  and  testified  concerning  the  results. 
It  was  Mr.  Karumanchiri  who  was  made  available  for  discussion 
of  crisis-type  problems,  and  approaches  that  he  took  toward 
their  resolution.  In  sum,  I  fail  to  see  how  it  can  be  said  that  Mr. 
Parker  excelled  over  Mr.  Karumanchiri  in  this  so-called 
important  category. 

In  this  regard,  the  testimony  of  Mr.  Clarke  is  relevant: 

Q.  So,  their  [Messrs.  Parker  and  Karumanchiri] 
respective  ability  in  whether  they  could  ...  or  how 
they  communicated  and  their  ability  in  making  that 
communication  really  wasn't  a  factor,  was  it? 

A.  I  knew  nothing  about  that . . .  only  the  frequency. 

Q.  All  right,  and  the  type  of  communication  we  are 
talking  about,  is  the  type  that  really  anyone  could 
learn. . .  ? 

A.  Oh,  no  . . .  you  could  learn  gas  chromatography, 
too. 
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THE  CHAIRMAN:  Mr.  Clarke,  in  terms  of  the  criterion 
of  communication  in  and  outside  the  {LCBG] . . .  what 
do  you  mean  by  that? 

THE  WITNESS:  Well,  I  think  i  said  the  frequency  of 
communication  within  the  laboratory  and  without 
the  laboratory,  and  what  I  mean,  is  how  many  times 
he  passed  information  on  to  people,  outside  the  lab 
. . .  like  in  process  control  and  bottling,  to  wine 
consultants  and,  of  course,  with  the  people  in  the 
lab,  working  with  him. . . . 

THE  CHAIRMAN:  And  was  the  frequency  of 
communication  the  sole  basis  for  determining 
whether  "A"  rather  than  "B"  could  do  a  better  job? 

THE  WITNESS:  i  know  of  no  other  way  of  measuring 
communication  than  through  the  frequency. 

5.  The  turning  point  for  Mr.  Clarke,  according  to  his  testimony, 
related  to  the  respective  candidates"  knowledge  of  the  LCBO's 
bottling  operations.  Here  Mr.  Clarke  said  the  comparison  clearly 
operated  in  favour  of  Mr.  Parker.  There  was  in-depth  experience 
m  Mr.  Parker  that  Mr.  Karumenchiri  lacked,  though  Mr.  Clarke  did 
say  that  the  learning  process  relating  to  bottling  would  not  be 
difficult. 

Here  the  point  is  not  whether  Mr.  Parker  had  the  requisite 
experience.  Rather,  the  issue,  in  the  first  instance,  is  whether  it 
was  ever  a  criterion  incident  to  job  evaluation.  The  evidence,  on 
a  balance  of  probabilities,  indicates  that  it  was  not  for  the 
following  reasons: 

(a)  When  Mr.  Clarke  was  interviewed  by  an  officer 
of  the  Human  Rights  Commission  at  a  point  far 
closer  in  time  to  the  events  than  this  hearing,  he 
listed  four  criteria  relevant  to  determining  his 
recommendation  for  the  job  of  Assistant  Chief 
Chemist  Knowledge  of  bottling  operations  was  not 
one  of  the  criteria. 

(b)  In  his  memorandum  of  December  13,  1978  to  Mr. 
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Parker  and  Mr.  Karumanchiri,  there  was  nothing  said 
by  Mr  Clarke  concerning  the  bottling  operation  as  a 
factor  to  be  weighed,  and  weghed  heavily  in 
ascertaining  who  should  be  awarded  the  recommen- 
dation for  Assistant  Chief  Chemist.  Other 
rather  specific  consideration  were  mentioned  such 
as  a  knowledge  of  BASIC.  Why  wasn't  the  bottling 
operation  mentioned? 

(c)  The  draft  job  description  for the  Assistant 
Chief  Chemist  did,  indeed,  mention  knowledge  of 
the  bottling  operation.  What  is  significant, 
however,  is  that  the  final  draft  of  that  description 
eliminated  any  direct  reference  to  knowledge  of  the 
hot  t ling  operations  This  final  description  was 
prepared  after  Mr.  Parker  received  the  appointment 
of  Assistant  Chief  Chemist. 

For  the  reasons  given,  the  evidence  leads  to  the  conclusion  that  there  was 
not  good  faith  evaluation  of  Mr.  Karumanchiri.  The  evaluations  compiled  by 
Mr.  Clarke  over  a  period  of  years  were  distorted  by  Mr.  Clarke  to  favour  Mr. 
Parker.  The  criteria  ostensibly  used  to  judge  the  candidates  were  neither 
formulated  nor  implemented  in  good  faith.  Moreover,  the  criteria,  save  for 
that  relating  to  technical  ability,  were,  in  the  result,  unreasonable. 

Having  asked  for  an  immediate  reply  to  his  memorandum  of  December  13th, 
and  having  received  those  replies  within  about  twenty-four  hours,  Mr. 
Clarke  proceeded  to  consider.  Nothing  further  was  said  to  the  candidates 
for  a  period  of  several  months. 

On  about  April  10,  1979,  Mr.  Clarke  forwarded  his  recommendation  to  Mr. 
Couillard.  The  memorandum  containing  the  recommendation  apparently  has 
been  lost.  However,  the  testimony  is  that  it  contained  only  the  name  of  Mr. 
Parker.  Nothing  was  stated  concerning  the  contest  with  Mr.  Karumanchiri. 
Nothing  was  said  of  Mr.  Clarke  limiting  the  contest  to  only  Messrs.  Clarke 
and  Karumanchiri  to  the  exclusion,  for  example,  of  Dr.  Ng. 

For  his  part,  Mr.  Couillard  acted  promptly.  In  a  memorandum,  dated 
April  10,  1979,  to  6.T.  Lang,  Personnel  Director,  Mr.  Couillard  stated: 
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Re:  Assistant  Chief  Chemist,  Department  *965 
Laboratory 

For  the  past  two  years  we  have  been  assessing  the 
performance  and  qualifications  of  the  laboratory 
staff  to  fill  this  position.  I  now  recommend  the 
appointment  of  E.A.  Parker,  Technician  Grade  5,  to 
the  position  of  Assistant  Chief  Chemist.  No  change 
is  required  in  the  compliment  of  the  laboratory  and 
this  recommendation  is  endorsed  by  the  Chief 
Chemist. 

In  his  testimony,  Mr.  Couillard  made  it  clear  that  the  memorandum  did  not 
square  with  the  facts:  In  fact,  he  did  not  assess  the  performance  8nd 
qualifications  of  the  Laboratory  staff  over  a  two-year  period,  or  for  that 
matter  any  period.  This  is  not  to  deny  the  occasional  conversation  with 
Mr.  Clarke  concerning  the  need  to  make  a  choice.  The  fact  is,  however,  that 
the  choice  was  that  of  Mr.  Clarke.  All  that  Mr.  Cot/i  Hard  did  was  to  review 
the  recommendation  mode  to  see  if  there  were  anything  in  the  personnel 
fiie  of  the  recommended  choice  to  warrant  re  jection  of  the  recommenda- 
tion At  no  point  did  Mr.  Couillard  compare  the  personnel  files  of  Messrs. 
Parker  and  Kerurnanchiri.  At  no  point  did  Mr.  Couillard  ask  about  others  in 
the  Laboratory  or  examine  their  files  on  his  own.  I  refer  in  this  regard  to 
the  personnel  file  of  Dr.  Ng. 

On  April  12,  1979,  Mr.  Lang,  following  LC6G  procedure,  sent  the  following 
memorandum  to  W.J.  Evans,  Assistant  General  Manager: 

Re:  Assistant  Chief  Chemist 
Department  *965,  Laboratory 

The  Board  recently  approved  the  establishment  of  an 
Assistant  Chief  Chemist  position  at  the  salary  level 
of  A-3  (Effective  October  1,  1978:  $21,786. 
$23,160.  $24,656.  $26,025.  $27,687.) 

Mr.  Couillard  and  Mr.  Clarke  have  reviewed  the 
existing  staff  and  they  recommend  that  Mr.  E.A. 
Parker  be  appointed  to  this  position. 

I  would  recommend  that  we  do  not  Job  Post  this 
position  and  appoint  Mr.  Parker  as  Assistant  Chief 
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Chemist  effective  April  1,1979. 

This  is  submitted  for  Board  considerotion. 

The  matter  of  appointment  was  not  outside  the  control  of  Mr.  Couillerd  on 
April  12,  or  for  that  matter  until  the  final  appointment  was  made  on 
April  23,  1979  by  the  General  Manager.  Commission  Counsel  and  Counsel 
for  the  Complainants  place  some  special  emphasis  on  this  for  the 
following  reason:  On  or  about  April  12,  1979,  Mr.  Karumanchiri  came  to  Mr. 
Clarke  and  told  him  that  on  his  own,  over  a  period  of  time,  he  not  only  had 
learned  the  computer  language  BASIC,  tort  he  hod  el  so  devised  e  software 
programme  of  his  own  for  the  automation  of  a  large  segment  of  the 
I  ahoratoru.  Mr  Kdrunwnchiri  had  done  this  hu  taking  the  computer  traininc 
mom/sis  home  after  work  end  teaching  himself  Mr.  Karumanchiri 
testified: 

Q.  What  was  your  reason  for  taking  out  those  [training]  manuals, 
and  working  on  that  language  yourself? 

A.  The  reason  was  to  automate  the  analysis  of  alcohol.  In  the 
Board  that  is  one  of  the  most  important  tests  that  is  performed. 
Every  sample  that  comes  to  the  Board  has  to  be  analyzed  for 
alcohol,  so  the  . . .  number  of  samples  of  alcohol  analysis  is  the 
largest.  So  I  wanted  to  fully  automate  that  procedure,  so  it  is 
possible  to  have  the  machine  running  overnight  if  and  when 
necessary  there  is  a  large  workload,  mat  the  machine  can 
perform  the  analysis  unattended  even  overnight. 

For  that  you  need  a  total  automation. 

0.  Did  your  reason  for  doing  that  have  any  relationship  to  the 
memorandum  [of  Mr.  Clarke  relating  to  the  position  of  Assistant 
Chief  Chemist]  of  December  13,  1978? 

A.  The  learning  of  the  BASIC  language  was  related  to  that.  I 
wanted  to  make  certain  that  would  not  be  taken  against  me, 
because  I  never  had  the  formal  training  that  could  be  written  out. 
So  I  had  to  learn  it  myself,  and  show  that  I  could  do  it. 

Q.  ...  Now,  sometime  after  the  December  meetings  with  Mr. 
Clarke  and  before  you  saw  the  April  23  announcement  [of  the 
General  Manager  awarding  the  position  of  Assistant  Chief 
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Chemist  to  Mr.  Parker]  did  you  have  a  further  meeting  with  Mr. 
Clarke  about  the  position? 

A.  Yes,  sir.  I  actually  went  there  to  show  him  the  basic  program 
that  I  had  written  that  automated  alcohol  analysis.  So  I  had  a 
printout  of  the  program,  and  I  took  it  to  Mr.  Clarke. 

I  showed  him  the  results  of  the  analysis,  and  after  Mr.  Clarke 
also  had  learned  some  BASIC  programming  ...  he  went . . .  through 
the  logic  of  all  that,  and  he  was  very  impressed  and  very  pleased. 

I  did  not  actually  go  to  discuss  the  application;  I  went  there  to 
show  this  program  to  him.  Just  as  I  was  finished,  he  asked 
me,  "Alex,  you  are  not  really  interested  in  that  job  [Assistant 
Chief  Chemist],  are  you?" 

That  was  the  first  impression  I  had  that  I  was  not  recommended, 
really.  So  I  stopped  and  asked  him,  "You  mean  to  tell  me  that  you 
never  recommended  me?" 

So  Mr.  Clarke  said,  "I  thought  you  were  not  interested."  At  that 
point,  i  was  really  very  upset,  and  I  said,  "If  I  am  not  interested, 
why  would  I  apply?" 

After  that,  I  just  turned  around  and  walked  out  of  the  office.  I 
was  quite  visibly  upset.  I  went  back  to  my  room,  and  I  was 
sitting  there,  and  a  couple  of  hours  later  the  secretary  of  Mr. 
Clarke  came  to  me,  and  said,  "Alex,  would  you  go  up  to  see  Mr. 
Clarke?" 

So  I  went  to  see  hirn,  and  he  had  a  letter  there,  8nd  he  said, 
"Alex,  read  this."  ...  It  was  a  letter  addressed  to  Mr.  Couillard, 
and  it  was  from  Mr.  Clarke,  and  it  was  a  new  recommendation. 

In  a  memorandum  from  Mr.  Clarke  to  Mr.  Couillard,  dated  April  12,  1979,  it 
was  stated: 

It  is  only  within  the  past  three  days  after  essential  hardware 
parts  became  available  that  comparisons  between  A.  Parker  and 
A.  Karumanchin  in  adapting  to  and  solving  an  unfamiliar 
technical  problem  became  available  to  me. 
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This  recent  acquisition  of  laboratory  automation  equipment  is  a 
unique  problem  solving  situation  in  which  both  candidates  are 
involved  in  o  similar  problem  situation. 

I  cannot  help  but  be  impressed  with  the  approach,  the  planning, 
and  the  know-how  of  Alex  Karurnanchiri  in  solving  independently 
the  technical  problems  involved  and  producing  a  working  system 
in  three  days 

I  am  now  convinced  that  the  Board  would  not  be  well  served  if 
Mr.  Karurnanchiri  were  not  appointed  to  the  position  of  Assistant 
Chief  Chemist. 

I  am  convinced  by  a  review  of  the  evidence  that  Mr.  Clarke  made  this 
second  recommendation  on  the  merits,  and  not  because  of  any  threat 
expressed  or  implied  by  Mr.  Karurnanchiri,  as  was  suggested  by  Mr.  Clarke 
in  a  discussion  with  Mr.  Couillard,  to  report  the  incident  to  the  Human 
Rights  Commission.  Mr.  Clarke  had  over  a  period  of  years  laid  the 
groundwork  for  Mr.  Parker  to  succeed  to  the  position  of  Chief  Chemist. 
However,  much  that  Mr  Clarke  did  was  masked  in  the  individual  employ- 
ment evaluations.  Mr.  Karurnanchiri  did  not  have  to  know  what  Mr.  Parker 
had  included  in  his  annual  evaluations.  Mr.  Karurnanchiri  knew  that  he  held 
the  top  technical  classification  in  the  Laboratory.  Mr.  Parker  could  rise  no 
higher  than  that 

But,  the  position  of  Assistant  Chief  Chemist  was  another  matter.  The 
decision  of  Mr.  Clarke  in  making  his  recommendation  to  the  ;ob  would  have 
an  effect  on  Mr  Karurnanchiri  both  as  to  salary  and  work.  Mr.  Clarke  found 
himself  directly  confronted  by  Mr.  Karurnanchiri,  and  Mr.  Clarke  could  not 
hide  what  he  had  done,  and  he  could  not  justify  his  recommendation  -  even 
under  the  artificial  criteria  he  established.  So  the  letter  substituting  the 
recommendation  of  Mr.  Karurnanchiri  for  that  of  Mr.  Parker  was  written. 
As  noted  before,  Mr.  Karurnanchiri  not  only  taught  himself  the  language 
BASIC,  but  he  also  applied  that  language  in  the  development  of  a 
programme  of  his  design  to  automate  the  alcohol  testing  functions  of  the 
Laboratory.  These  were  significant  achievements. 

Mr.  Couillard  received  the  recommendation,  and  apparently  there  was  some 
discussion  with  Mr.  Clarke  relating  to  the  proposed  change.  The  nature  of 
that  discussion,  it  seemed  to  me,  would  have  been  significant:  After  all, 
Mr.  Couillard,  by  his  own  testimony,  had  left  the  initial  determination  as 
to  the  position  of  Assistant  Chief  Chemist  to  Mr.  Clarke.  Mr.  Couil lard's 
role  was  one  of  ensuring  that  that  recommendation  was  an  acceptable 
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choice.  His  role  was  not  one  of  weighing  the  relative  merits  of  competing 
candidates. 

The  testimony  relating  to  that  conversation  was  sparse.  Mr.  Couillard 

stated: 

0.  And  during  that  discussion  do  you  recall  if  you  discussed 
anything  regarding  qualifications,  or  his  initial  decision  [that  of 
Mr*  Clarke]? 

A.  Well.,  I  expressed  some  concern  as  to  why  he  had  made  the 
second  decision  [favouring  Mr.  Karurnanchiri],  but  he  was  ...  he 
had  simply  done  this,  and  was  relatively  noncommittal  on  it,  but 
[Mr  Clarke]  said  that  Karurnanchiri  had  threatened  to  take  further 
action. 

0.  Did  he  then  accept  your  decision  to  keep  . . .  Mr.  Parker?  I 
gather  you  indicated  to  him  that  his  initial  recommendation 
stood? 

A.  Oh,  yes. 

0.  And,  what  was  his  [Mr.  Clarke"s]  reaction  to  that;  did  he  accept 
that"' 

A.  Yes.  There  was  no  concern  of  any  kind  whatsoever. 

I  have  great  difficulty  accepting  this  portion  of  Mr.  Couillard's  testimony. 
He  held  a  major  managerial  position  within  the  LCBD.  A  promotion  had 
been  recommended  that  would  lead  to  the  nominee,  assuming  a  capacity  to 
do  the  work,  becoming  the  head  of  an  important  department  The  person 
cnargea  nun  making  tne  recommendation  concerning  promotion  had  just 
told  Mr.  Couillard  that  a  threat  had  been  made  by  a  contesting  employee  to 
take  the  matter  to  the  Human  Rights  Commission,  for  that  was  how  the 
threat  was  perceived.  This  was  no  nuisance  matter.  This  was  a  major 
challenge  by  an  employee  against  his  manager.  Can  it  be  believed  that  Mr. 
Couillard  simply  did  nothing,  that  he  made  no  attempt  to  question  Mr. 
Clarke  and  Mr.  Karurnanchiri  to  determine  whether  a  threat  had  in  fact  been 
made,  and  what  the  basis,  if  any,  was  for  that  threat?  I  think  not. 

Moreover,  the  later  actions  of  Mr.  Couillard  and  Mr.  Karurnanchiri  belie  any 
inference  that  Mr.  Karurnanchiri  acted  to  threaten  Mr.  Clarke,  or  that  Mr. 


55 


Clarke  conveyed  any  such  message  to  Mr.  Couillard. 

What  did  Mr.  Couillard  do,  having  rejected  Mr.  Clarke's  second  recommen- 
dation? He  urged  Mr.  Clarke  to  prepare  a  memorandum  designed  "to 
improve  Mr.  Karumanchiri's  situation  through  a  higher  technical  re+;"c " 
This  was  a  handwritten  response,  dated  April  17,  1979,  to  Mr.  Clarke's 
memorandum  of  April  12,  1979.  I  note  that  not  a  word  in  that  response 
speaks  of  any  threat  made  by  Mr.  Karumanchiri. 

In  his  testimony  Mr.  Couillard  stated: 

THE  CHAIRMAN:  So,  really,  within  a  day  . . .  [from  receiving  Mr. 
Clarke's  memorandum]  you  spoke  with  Mr.  Clarke  about  a  new 
position  for  Mr.  Karumanchiri? 

THE  WITNESS.  Ves.  Maybe  I  could  add  something  to  that,  Mr. 
Chairman  When  i  took  over  that  division,  I  was  concerned  with 
the  salary  level  of  all  the  technicians  in  the  laboratory. ...  In 
my  mind,  for  the  work  they  were  doing  they  were  not  being 
properly  compensated,  and  I  attempted  to  have  them  all  upgraded, 
at  least  to  neve  their  salary  ranges  raised.  It  did  happen,  but  it 
took  some  time.  And  I  always  had  this  concern  that  we  had  some 
well  trained  and  talented  people  there  who  were  deserving  of 
higher  salaries,  and  that  something  should  be  done  about  it. 

And,  I  felt  that  way  with  Karumanchiri  when  he  did  not  receive 
the  promotion  that  he  should  certainly  receive  something  to 
better  his  position  I  thought  he  wes  better  than  a  Technician  V. 

In  the  result,  Mr.  Couillard  declined  to  accept  Mr.  Karumanchiri.  It  was  not 
that  Mr.  Couillard  was  unable  to  alter  his  recommendation  which  was  being 
processed  through  normal  institutional  channels.  It  was  not  even  that  Mr. 
Couillard  felt  that  he  would  be  personally  embarrassed  by  making  a  change 
within  days  of  his  first  recommendation.  It  was  not  even  that  Mr. 
Couillard  felt  frustrated  with  the  procrastination  of  Mr.  Clarke  in  making  a 
choice  so  that  when  one  was  finally  made,  Mr.  Couillard  was  not  about  to 
retract  the  origninal  recommendation. 

There  was,  in  effect,  no  direct  reason  given  by  Mr.  Couillard  to  refuse  to 
substitute  Mr.  Karumanchiri  for  Mr.  Parker,  except  as  contained  in  the 
discussion  set  out  above:  Mr.  Clarke  might  not  have  been  fully  behind  his 
recommendation  of  Mr.  Karumanchiri  because  of  the  supposed  threat  made 
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by  Mr.  Karumanchiri  to  go  to  the  Human  Rights  Commission.  And,  Mr.  Clarke 
did  not  seemed  bothered  at  all  by  Mr.  Couillard's  refusal  to  accept  the 
recommendation  just  forwarded  of  Mr.  Karumanchiri. 

There  is  no  conclusion  that  I  can  come  to  other  than  the  fact  that  no 
reason  was  given  by  Mr.  Couillard  for  not  accepting  the  second  recommen- 
dation of  Mr.  Clarke  endorsing  Mr.  Karumanchiri  for  the  position  of 
Assistant  Chief  Chemist.  In  the  absence  of  evidence  to  the  contrary.,  the 
facts  compel  the  conclusion  of  discriminatory  motive  contrary  to  the 
Human  Rights  Code.  [Further  discussion  relating  to  this  conclusion  will  be 
found  in  the  next  section  of  this  Award.]  In  this  regard,  there  is  little 
doubt  that  the  controlling  recommendation  incident  to  the  appointment  of 
that  Assistant  Chief  Chemist  was  that  of  Mr.  Clarke. 

Tnis  need  not  have  been  the  case.  Mr.  Couillard  clearly  had  it  in  his  power 
to  make  the  recommendation  on  which  the  Personnel  Department  and,  more 
importantly,  the  General  Manager,  would  respond  favourably.  There  was  no 
evioence  of  any  independent  review  by  either  the  Personnel  Department  or 
the  office  of  the  General  Manager. 

As  stated  before,  Mr.  Couillard  chose  his  own  method  for  designating  the 
recommended  appointment.  All  that  he  did,  once  he  finally  received  Mr. 
Clarke's  recommendation,  was  to  satisfy  himself  that  there  was  nothing  in 
the  recommended  appointee's  personnel  file  to  militate  against  the 
appointment. 

There  can  be  little  doubt,  other  than  a  theoretical  question,  that  if  Mr. 
Karumanchiri  s  name  had  gone  forward  as  the  recommended  appointment 
from  Mr.  Couillard,  it  would  have  been  approved  by  the  Personnel  Depart- 
ment and  the  General  Manager. 

This  did  not  happen.  On  April  23,  1979,  Mr.  Parker  was  named  Assistant 
Chief  Chemist  in  a  memorandum  to  all  employees  of  the  LCBO  from  the 
General  Manager  which  stated: 

I  am  pleased  to  announce  the  appointment  of  Mr.  E.A.  Parker  to 
the  position  of  Assistant  Chief  Chemist,  Department  *965, 
Laboratory. 

Mr.  Parker  brings  to  the  position  many  years  experience  in 
chemical  technology. 


C.  After  the  Appointment  of  the  Assistant  Chief  Chemist 

On  April  20,  1979,  three  days  before  the  General  Manager  formally 
announced  the  decision  naming  Mr.  Parker  as  the  Assistant  Chief  Chemist, 
Mr.  Clarke  forwarded  a  memorandum  to  Mr.  Couillard: 

Re:  Assistant  Chief  Chemist 

1.  Mr.  Karumanchiri  has  rare  and  irreplaceable  skills,  and 
experience  essential  to  problem  solving  in  the  lab  area. 

In  selecting  an  Assistant  Chief  Chemist,  it  was  a  difficult 
decision  between  him  and  A.  Parker. 

A.  Karurnarichiri's  qualifications  are  as  follows,  8nd  I  quote: 

[There  then  follows  the  statement  constituting  the  application 
for  the  job  of  Assistant  Chief  Chemist  which  Mr.  Karumanchiri, 
himself,  had  submitted  to  Mr.  Clarke.  That  statement  is  quoted 
in  full  in  the  previous  section  of  this  Award.] 

2.  It  is  recommended  that  in  areas  of  special  problems  and 
development  especially  in  the  advanced  technology  field  of 
chromatography  that  his  special  skill  warrants  recognition. 
Also,  rapid  new  developments  in  carcinogens  such  as  nitro- 
samines,  mycotoxin  and  polycyclics  is  expected  in  the  immediate 
future. 

It  is  suggested  that  he  be  in  the  same  salary  range  as  A.  Parker 
with  the  title  say  Research  Assistant,  or  Special  Projects 

Assistant. 

In  the  result,  though  more  will  be  said  later,  the  effect  of  the  memoran- 
dum of  Mr.  Clarke  was  enormous:  Anticipating  reaction  from  Mr. 
Karumanchiri  to  the  appointment  of  Mr.  Parker  as  Assistant  Chief  Chemist, 
the  memorandum,  once  actualized,  resulted  in  providing  a  reward  while, 
at  the  same  time,  isolating  Mr.  Karumanchiri  to  the  so-called  area  of 
research.  Both  Mr.  Clarke  and  Mr.  Couillard  noted  that  granting  the  kind  of 
position  suggested  in  the  memorandum  would  foreclose  Mr.  Karumanchiri 
from  competing  for  positions  in  management.  Moreover,  drawing  a  line  of 
distinction  between  so-called  research  and  development  as  contrasted  to 
management  allowed  for  pay  differentials.  Fofc  nearly  a  decade,  Mr. 
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Karumanchiri  had  earned  a  larger  wage  than  Mr.  Parker.  With  Mr.  Parker's 
move  into  management,  a  significant  wage  disparity  began  to  develop.  By 
1962,  Mr.  Parker  was  earning  about  $10,000  more  annually  than  Mr. 

Karumariehffi. 

In  the  result,  the  proposed  change  in  Mr.  Karumanchiri 's  rating  did  not  take 
place  for  more  than  a  year.  It  was  not  until  August  24,  1981  that  the 
position  of  Development  Scientist  was  given  to  Mr.  Karumanchiri  with  a 
salary  increase  to  become  effective  onJ&nuery  /,  f98L 

I  return,  however,  to  Mr.  Karumanchiri's  response  to  the  appointment  of  Mr. 
Parker.  Mr.  Karumanchiri  did  not  go  to  the  Human  Rights  Commission.  He 
did  not  go  because,  at  the  time,  he  had  not  drawn  any  inference  of 
discrimination  based  on  his  race  or  colour.  Rather,  he  thought  that  there 
had  been  unfair  treatment  of  him  by  the  Chief  Chemist,  Mr.  Clarke.  Faced 
with  the  finality  of  a  decision,  Mr.  Karumanchiri  stated  his  position 
clearly  in  a  memorandum  dated  April  23,  1979  to  the  LCBO's  Chief 
Commissioner  with  copies  to  the  General  Manager,  Personnel  and 
Administration  Services,  Mr.  Couillard,  and  Mr.  Clarke.  The  memorandum 
stated: 

It  is  with  deep  regret  that  I  am  writing  to  you  that  a  great 
injustice  had  been  done  to  me  by  the  Chief  Chemist  in  his 
handling  of  my  application  for  the  post  of  Assistant  Chief 
ri-.c— c;t  intentional  or  otherwise.  My  application  was  never 
forwarded  to  the  appropriate  committee  for  consideration. 

Here  is  the  sequence  of  events: 

Gn  December  13,  1978  the  Chief  Chemist  informed  me  through  a 
memo  that  I  was  one  of  the  two  candidates  being  considered  for 
the  post  of  Assistant  Chief  Chemist.  I  was  given  two  days  to 
submit  my  application  to  him,  stating  my  qualifications, 
experience,  and  willingness  to  learn  the  Computer  Language  - 
Basic 

My  application,  handwritten,  was  handed  over  the  next  day. 
Recently,  however,  I  found  out  that  my  application  had  never  been 
forwarded 

On  April  1 1,  1979,  four  months  later,  the  Chief  Chemist  told  me  I 
was  indispensable  as  a  Research  Chemist,  while  Allan  Parker 
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could  be  spared  for  administrative  work,  and  I  would  be  wasting 
my  time  doing  'paper  work".  I  replied  that  this  was  the  grossest 
form  of  injustice  that  could  be  done  against  a  Research 
Scientist:  using  the  very  excellence  in  his  field  against  him  as 
an  argument  to  deny  him  promotion. 

At  this  point,  he  offered  to  propose  for  me  a  new  position  with 
equal  pay  and  a  new  title.  I  brought  to  his  attention  that,  when 
the  Chief  Chemist  retires,  usually  the  Assistant  Chief  Chemist 
automatically  becomes  the  Chief  Chemist  and  that  he  had  thus 
effectively  ruined  my  career  with  the  Board.  The  Chief  Chemist 
agreed  with  me  and  said  that  he  would  be  writing  a  new 
recommendation  naming  me  for  the  post  of  Assistant  Chief 
Chemist  in  view  of  my  excellent  ability  to  solve  computer 
problems  which  he  claimed  came  to  light  only  recently. 

At  that  time,  the  Assistant  General  Manager  J.  Couillerd 
informed  the  Chief  Chemist  that  Allan  Parker  had  already  been 
confirmed  as  Assistant  Chief  Chemist  based  on  the  original 
recommendation  and  asked  the  Chief  Chemist  to  propose  me  for 
an  increase  in  salary  with  a  research  title. 

This  is  where  the  matter  rests  now. 

I  can  understand  that  it  would  be  unfair  to  tell  Allan  Parker  now 
that  he  is  no  longer  the  successful  candidate.  At  the  same  time, 
it  would  be  equally  unfair  to  penalize  me  and  deny  rne  promotion 
because  of  a  mistake  made  by  my  supervisor. 

I  humbly  request  you  therefore  to  give  me  an  opportunity  to 
present  my  case  and  make  some  suggestions  to  rectify  the 
present  situation. 

My  suggestions  are: 

a.  Allan  Parker  to  remain  Assistant  Chief  Chemist 
to  help  in  dealing  with  administrative  overload. 

b.  I  be  appointed  Deputy  Chief  Chemist  with  equal 
pay  to  co-ordinate  and  direct  research  operations  as 
well  as  to  assist  the  Chief  Chemist  in  ensuring  the 
smooth  running  of  all  technical  laboratory 
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operations. 


c.  A  written  guarantee  that  the  post  of  Deputy  Chief 
Chemist  will  be  upgraded  to  the  post  of  Chief 
Chemist  on  the  retirement  of  the  present  Chief 
Chemist. 


Since  I  will  be  away  on  official  business  from  April  23  to  27, 
1979,  attending  a  course  given  by  Walkers  Distillery,  I  would 
like  to  ask  you  to  be  kind  enough  to  give  me  an  appointment  to 
discuss  this  matter  any  time  after  I  return  on  April  29,  1979. 

Please  find  enclosed  a  list  of  new  analytical  procedures 
developed  by  me  during  my  tenure  with  the  Board. 

Thank  you  for  your  attention  to  this  matter. 

In  previous  sections  of  this  Award,  I  have  referred  to  Mr.  Kerurnanchiri's 
achievements.  It  may  be  useful  at  this  point  to  list  those  matters  which 
Mr.  Karumanchiri,  himself,  saw  as  a  creative  contribution  to  the  work  of 
the  LCBO: 


Automated  Alcohol  Determination  by  Gas  Chromatography, 
developed  by  me  and  in  use  for  the  last  five  years  was  finally 
computerized  just  two  weeks  ago.  This  one  system  has  already 
saved  the  Board  thousands  of  dollars  in  man-hours. 


Fusel  Oils,  Quantitation  and  Establishing  Types  of  Beverages  and 
their  Blends  by  Statistical  Ratio  Analysis  of  Flavour  Congeners 
by  Gas  Chromatography.  This  method  assures  the  quality  of  bulk 
shipments  for  bottling. 

Method  to  determine  oxidized  wine  by  flavour  analysis  of 
oxidation  products  by  Gas  Chromatography. 

Method  to  determine  Methy  Alcohol  in  Spirits  by  Gas 
Chromatography. 

Modified  J.  of  A.O.A.C.  Method  for  Aflaxtoxins  B1,  B2,  G1,G2  for 
alcoholic  beverages  using  the  same  prepared  sample  for 
Pesticide  Residue  Analysis. 
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Method  for  routine  screening  of  six  Persistent  Pesticides 
(Lindane,  Aldrin,  Dieldrin,  o.p.  D.D.T.,  p.p.  D.D.T.,  Heptaclor)  in 
wine. 

Automated  Liquid  Chromatography  Method  for  determination  of 
benzoic  acid  in  wine. 

Automated  Liquid  Chromatography  Method  for  the  determination 
of  sorbic  acid  in  wine. 

Automated  Liquid  Chromatography  Method  for  determination  of 
Tartaric,  Malic,  Ascorbic.,  Citric,  Succinic,  Furnaric  Acids  in 
wines. 

Method  for  the  determination  of  Diethy  Pyrocarbinate  in  wine  by 
Gas  Chromatography. 

Method  for  the  determination  of  Diethyl  Carbamate  in  wine.  This 
chemical  is  considered  a  Mutagen  and  potential  carinogen. 

E.D.T.A  in  wine  by  Cation  Exchange  Chromatography  and  Atomic 
Absorption  Spectroscopy. 

p.  Hydroxy  Bensoic  Acid  Esters,  Methyl  to  Heptyl  by  Gas 
Chromatography  and  confirmation  by  Lquid  Chromatography. 

Vinyl  Chloride  Monomer  in  wine  by  Head  Space  Gas 
Chromatography. 

Poly  Vinyl  Chloride  Identification  of  Plastic  bottles  and  pouches 
by  Infrared  Spectroscopy. 

Method  for  the  analysis  of  Coumarin  (illegal  additives)  in  spirits 
by  Liquid  Chromatography  with  confirmation  by  Gas 
Chromatography. 

Method  to  determine  Illicit  Alcohol  and  their  blends  with 
commercial  spirits.  Custons  and  Excise  Lab  in  Ottawa  is 
currently  using  my  method. 

Other  than  developing  new  methods  and  performing  routine 
analysis,  I  am  also  involved  in  solving  unusual  analytical 
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problems  as  they  arise. 

Here  are  a  few  examples: 

Alcohol  identification  in  the  stomach  content  of  a 
dead  person,  possible  cause  of  death:  alcohol 
poisoning. 

Prove  that  wine  confiscated  during  a  house  search 
had  the  same  origin  as  a  batch  of  stolen  wine. 

Fatal  Hit  and  Run,  involving  a  man  carrying  a  case  of 
beer;  some  liquid  was  found  on  suspect  car.  Identify 
the  Iquid  as  beer. 

I  have  performed  hundreds  of  similar  analyses  for 
the  Board. 

Note  once  more  what  Mr.  Karumanchiri's  memorandum  did  not  say:  It  did 
not  speak  of  an  alleged  violation  of  his  human  rights.  Indeed,  he  couched 
his  language  somewhat  gently  considering  the  facts;  he  spoke  in  terms  of  a 
"mistake"  made  by  his  supervisor.  Further,  Mr.  Karumanchiri  did  not  ask 
for  the  removal  of  Mr.  Parker.  Rather,  he  spoke  of  having  Mr.  Parker  retain 
the  position  of  Assistant  Chief  Chemist.  To  do  otherwise  would  have  been 
unfair.  Yet,  at  the  same  time,  Mr.  Karumanchiri  was  firm,  clear,  and 
consistent:  To  the  extent  that  the  job  of  Assistant  Chief  Chemist  related 
to  administrative  duties,  then  allow  Mr.  Parker  to  handle  the  excess  of 
such  duties.  In  so  stating,  Mr.  Karumanchiri  certainly  did  not  indicate  any 
acceptance  of  Mr.  Parker's  general  ability  to  succeed  to  the  position  of 
Chief  Chemist.  To  the  extent  that  the  job  related  to  research  and  quality 
control,  leading  to  the  position  of  Chief  Chemist  on  the  retirement  of  Mr. 
Clarke,  then  Mr.  Karumanchiri  rather  firmly  stated  he  should  have  been 
given  the  job. 

There  are  some  points  of  difference  between  the  testimony  of  Mr. 
Karumanchiri  relating  to  his  recall  of  the  events  summarized  in  the 
memorandum.  Yet,  on  balance,  as  to  the  central  points  of  the  memoran- 
dum, it  is  fair  to  say  that  his  evidence  did  not  in  any  material  way  present 
a  conflict.  Indeed,  where  there  is  a  conflict,  it  makes  more  sense  to 
prefer  the  account  given  in  the  memorandum  by  Mr.  Karumanchiri;  it  was 
written  closer  in  point  of  time  than  the  testimony  given  at  this  hearing. 
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Mr.  Clarke  was  the  first  contact  with  management  on  his  return  to  the 
Laboratory  following  the  submission  of  the  memorandum.  Mr.  Clarke  called 
Mr.  Kerurnenchiri  to  his  office  and  handed  him  a  memorandum  that  he  asked 
Mr.  Karumanchiri  to  sign. 

The  memorandum,  though  written  by  Mr.  Clarke,  was  drafted  as  though  it 
were  a  memorandum  from  Mr.  Kerumanchiri  io  senior  monogement  of  the 
LCBO.  Dated  April  30,  1979,  the  memorandum  stated: 

My  accusation  on  the  front  page  of  my  memo  dated  April  23  was 
based  on  presumption  evidence.  There  was  in  fact  no  application 
form  submitted  but  only  an  outline  of  qualifications  requested  by 
the  Chief  Chemist  which  was  submitted  at  the  same  time  as  Mr. 
Parker  submitted  his  equivalent  resume. 

The  claim  of  misdirecting  or  withholding  from  anyone  any 
required  document  is  not  a  true  statement.  The  accusation  is 
false  and  based  on  presumption  and  is  herewith  retracted. 

Mr.  Karumanchiri's  response  was  set  out  on  the  face  of  the  memorandum. 
"I  refuse  to  sign  this  letter.  Mr.  Clarke  requested  an  application  of  me.  I 
forwarded  it  to  him.  It  was  still  in  his  possession  on  April  13th." 

in  cross-examination,  Mr.  Clarke  was  asked  why  he  drafted  the  letter  in 
the  name  of  Mr.  Karumanchiri.  His  answer  seemed  to  be  that  he  wanted  to 
discipline  Mr.  Karumanchiri;  he  wanted  to  enclose  the  letter  in  Mr. 
Karumanchiri's  personnel  file.  But,  if  discipline  were  Mr.  Clarke's  motive, 
then  why  didn't  he  draft  his  own  version  of  the  facts  and,  while  he  was 
doing  it,  refer  again  to  what  he  allegedly  told  Mr.  Couillerd  when  the 
recommendation  of  Mr.  Karumanchiri  was  forwarded,  namely,  that  Mr. 
Karumanchiri  had  threatened  him  with  a  complaint  to  the  Human  Rights 
Commission?  To  say  the  least,  Mr.  Clarke's  answers  were  not  responsive 
to  the  questions,  though  they  were  put  in  a  variety  of  ways  by  Commission 
Counsel. 

Mr.  Clarke  was  then  asked  in  cross-examination  what  precise  objections 
he  found  to  Mr.  Karumanchiri's  memorandum  of  April  23rd.  In  what  ways 
was  the  memorandum  false  or  misleading?  These  were  his  answers  as  I 
understood  them: 

1.  It  was  not  a  regular  LCBO  application  for  job  promotion  that 
had  been  handed  Mr.  Karumanchiri  in  December  1978.  Rather,  Mr. 
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Karumanchiri  had  been  asked  to  respond  to  a  memorandum.  The 
significance  of  this  point,  which  i  accept,  is  hard  to  fathom. 
Apparently.  Mr.  Clarke  seemed  to  be  saying  that  because  he  asked 
for  the  reply  concerning  the  position  of  Assistant  Chief  Chemist, 
it  was  his  right  to  do  with  that  reply  what  he  wanted.  The  reply 
was  only  an  informational  item  for  Mr.  Clarke's  use. 

All  of  what  Mr.  Clarke  said  could  have  been  accepted  by  Mr. 
Karurnarichiri.  The  central  point  of  his  complaint  remained: 
Senior  management  was  not  made  aware  of  his  qualifications; 
they  were  not  told  that  he  was  in  the  running  for  the  position. 

2.  Mr.  Clarke  also  questioned  Mr.  Karumanchiri's  recitation  of 
facts  in  that  it  was  "debatable"  whether  he  had  ever  said  Mr. 
Karurnanchin  was  indispensable,  and  that  the  position  of 
Assistant  Chief  Chemist  was  one  involving  paperwork  relating  to 
a  largely  administrative  position. 

Mr.  Clarke  could  not  clearly  deny  that  he  had  said  these,  things. 
He  could  only  say  that  he  probably  did  not  make  the  statements. 
Vet,  it  is  instructive  to  note  that  in  Mr.  Clarke's  memorandum  to 
Mr.  Couillard  of  April  20,  1979,  only  three  days  before,  the  very 
first  sentence  declared:  "Mr.  Karumanchiri  has  rare  and 
irreplaceable  skills  and  experience  essential  to  problem  solving 
in  the  lab  area."  I  find  little  difference  between  saying  that 
someone  is  indispensable  on  the  one  hand,  and  that  he  has  rare 
end  irreplaceable  skills  on  the  other. 

It  should  be  noted  that  no  memorandum  of  discipline  was  prepared  or 
issued  by  Mr.  Clarke  against  Mr.  Karumanchiri.  The  letter  that  Mr.  Clarke 
had  prepared  in  the  name  of  Mr.  Karumanchiri  simply  went  unsigned. 

Mr.  Couillard,  however,  was  instructed  by  his  superiors  to  meet  with  Mr. 
Karumanchiri.  In  so  doing  they  had  made  the  following  decisions: 

1.  The  appointment  of  Mr.  Parker  as  Assistant  Chief  Chemist  was 
confirmed. 

2.  Mr.  Karumanchiri's  concerns  about  his  future  advancement  to 
the  Chief  Chemist's  position  were  to  be  alleviated. 


3  The  nature  of  the  appointment  of  Mr.  Parker  as  Assistant 


Chief  Chemist  was  to  be  explained. 

The  meeting  took  place  sometime  in  the  early  port  of  May  1979.  Though 
Mr.  Coui Hard  stated  that  the  meeting  certainly  was  important,  he  neither 
kept  notes,  nor  did  he  forward  any  memorandum  relating  to  that  meeting  to 
his  superiors.  As  to  certain  points,  there  is  agreement  on  the  part  of  Mr. 
Karumanchiri  and  Mr.  Couillard  concerning  what  was  said  by  Mr.  Couillard: 

1.  Indeed,  there  was  no  application  for  the  position  of  Assistant 
Chief  Chemist  in  the  sense  of  documents  being  studied  by  a 
committee  and  a  decision  being  made  in  any  institutional  sense. 
Rather,  letters  were  requested,  received,  and  reviewed  by  the 
Chief  Chemist  for  his  recommendation. 

2.  The  second  recommendation  of  Mr.  Clarke  endorsing  Mr. 
Karumanchiri  arrived  too  late.  The  decision  had  already  been 
made. 

3.  Mr  Karumanchiri's  talents  were  in  research  and  development. 
They  would,  in  effect,  be  wasted  in  administrative  matters. 

4.  There  was  no  assurance  that  Mr.  Parker  would  receive  the 
postion  of  Chief  Chemist  on  the  retirement  of  Mr.  Clarke.  The 
Chief  Chemist  would  have  to  be  not  only  administratively 
qualified,  but  also  technically  competent  to  handle  the  job. 

Reviewing  the  testimony  and  other  evidence  relating  to  Messrs. 
Karumanchiri  and  Couillard,  I  believe  that  Mr.  Karumanchiri  left  the 
meeting  believing  that  he  would  not  receive  the  position  of  Chief  Chemist 
on  the  retirement  of  Mr.  Clarke.  He  believed,  and  he  had  reason  to  believe, 
that  the  combinstion  of  administrative  and  technical  skills  necessarily 
meant  (a)  that  Mr.  Parker  would  not  receive  the  job  of  Chief  Chemist,  and 
(b)  that  someone  from  outside  the  laboratory  would  be  brought  in  to  fill 
the  job.  After  all,  there  was  no  question  that  Mr.  Karumanchiri  was 
technically  significantly  more  skilled  than  Mr.  Parker.  And,  if  Mr. 
Karumanchiri  was  not  qualified  for  the  job  of  Chief  Chemist,  then  surely 
Mr.  Parker  was  not  qualified.  Moreover,  Mr.  Couillard  had  said  nothing 
about  Mr.  Karumanchiri's  memorandum  of  April  23rd  relating  to  the 
restructuring  of  the  Laboratory.  Indeed,  W.J.  Evans,  Assistant  General 
Manager,  wrote  Mr.  Karumanchiri  shortly  before  his  meeting  with  Mr. 
Couillard  stating  that  "Your  suggestions  concerning  restructuring  the 
department  will  be  analyzed  by  management  and  further  considered 
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dependent  upon  the  results  of  such  analysis."  That  memorandum  was 
copied,  inter  sirs,  to  Messrs.  Couillard  and  Clarke. 

For  reasons  that  do  not  have  a  basis  in  good  faith  or  reasonable  business 
decisions,  Mr.  Couillard  apparently  had  determined  to  engage  in  subterfuge 
in  his  dealing  with  Mr.  Karumanchiri: 

•  Mr.  Couillard  knew  that  the  decison  to  name  Mr.  Parker 
Assistant  Chief  Chemist  had  not  been  finalized  at  the  time  of  Mr. 
Clarke's  second  recommendation  favouring  Mr.  Karumanchiri. 
Still,  this  was  the  information  that  Mr.  Couillard  passed  on  to  Mr. 
Karumanchiri.  Maybe  it  was  a  way  of  avoiding  confrontation,  but 
it  was  nonetheless  both  false  and  deceptive. 

•  Mr.  Couillard  had  not  varied  in  any  way  from  his  management 
succession  policy  generally,  or  specifically  as  applied  to  the 
Laboratory.  In  the  context  of  that  policy,  there  was  not  the  least 
doubt  in  Mr.  Couillard's  mind  that  if  Mr.  Parker  acquitted  himself 
as  Assistant  Chief  Chemist,  the  job  of  Chief  Chemist  would  be 
his  on  the  retirement  of  Mr.  Clarke.  [It  remains  another  matter 
which  will  soon  be  discussed  as  to  what  Mr.  Couillard  demanded 
in  terms  of  satisfactory  performance  on  the  part  of  Mr.  Parker  in 
his  new  job.] 

Yet,  what  did  Mr.  Couillard  tell  Mr.  Karumanchiri?  He  attempted 
to  dissuade  Mr.  Karumanchiri  from  aspiring  to  the  position  of 
Chief  Chemist.  After  all,  said  Mr.  Couillard,  Mr.  Karumanchiri 
was  far  more  valuable  as  a  scientist.  In  that  regard,  promotion 
would  be  sought  for  Mr.  Karumanchiri.  The  Board,  said  Mr. 
Couillard  rewarded  by  means  of  compensation.  (Yet,  at  the  same 
time,  Mr.  Couillard  did  not  disclose  that  in  his  mind,  and  as  a 
matter  of  practice  insofar  as  he  was  concerned,  there  had  to  be  a 
substantial  salary  differential  between  "management"  and  line 
employees.  That  differential,  Mr.  Couillard  said  under  cross- 
examination  had  to  be  at  least  $1000  annually.  In  fact,  the 
differential  between  Mr.  Karumanchiri  and  Mr.  Parker  by  1982 
grew  to  about  $10,000  annually.) 

To  put  the  matter  most  generously  to  Mr.  Couillard,  he  was 
evasive.  Consider  a  portion  of  Mr.  Couillard's  testimony  on 
cross-examination: 
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Q.  But,  this  letter  to  Mr.  Karumanchiri  from  Mr.  Evans  (referred 
to  above]  certainly  suggests  that  Mr.  Karumanchiri 's  suggestions 
on  the  restructuring  of  the  deportment  will  be  analyzed  by 
management  and  considered  further. 

A.  Ves.  I  guess  that  is  right  then.  I  had  not  realized. 

Q.  So  there  had  not  been  a  rejection  of  Mr.  Karumenchiri's 
suggestion  that  he  become  the  Chief,  at  least  by  senior 
management? 

A.  I  do  not  know  that  there  had  been  or  not.  i  do  not  know  that. 

Q.  In  fact,  there  was  nothing  from  senior  management  to 
indicate  that  Mr.  Parker,  as  the  Assistant  would  become  the 
Chief,  as  long  as  he  proved  himself,  is  there? 

A.  No. 

Q.  No.  Indeed,  the  whole  issue  of  the  replacement  of  Mr.  Clarke 
was  still  completely  open,  as  far  as  senior  management  was 
concerned,  was  it  not? 

A.  Yes.  I  guess  it  would. 

Q.  There  had  been  no  commitment  by  the  Board  one  way  or  the 
other? 

A.  No.  No. 

In  effect,  Mr.  Couillard  by  his  actions  had  stilled  dissent.  Mr.  Karumanchiri 
left  Mr.  Couillard's  office  accepting  the  following: 

1.  Mr.  Parker,  indeed,  remained  confirmed  as  Assistant  Chief 
Chemist. 

2.  A  technically  and  administratively  more  qualified  person 
would  brought  in  as  Chief  Chemist  on  the  retirement  of  Mr. 
Clarke. 

3.  Mr.  Karumanchiri  would  be  recognized  for  his  research  . 
contributions  to  the  LCBO. 
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There  can  be  little  doubt  that  if  Mr.  Karumanchiri  had  known  the  real  facts 
and,  most  importantly,  that  Mr.  Parker  was  indeed  on  track  to  become  the 
next  Chief  Chemist,  further  questioning  would  not  have  ended.  The  very 
nature  of  Mr.  Karumanchiri  would  have  caused  him  to  probe  why  these 
decisions  had  been  made.  In  effect,  he  would  have  done  in  1979  what  he 
did  in  1962  and  that  is  to  file  a  complaint  with  the  Human  Rights 
Commission. 

But,  Mr.  Karumanchiri  spoke  with  his  colleague,  Dr.  Ng,  the  only  other 
person  who  could  have  been  in  contention  for  the  position  of  Assistant 
Chief  Chemist.  Mr.  Karumanchiri  reported  the  conversation  with  Mr. 
Couillard  and,  at  Mr.  Karumanchiri's  urging,  Dr.  Ng  agreed  to  end  his  own 
disagreement  with  the  appointment  of  Mr.  Parker  to  the  position  of 
Assistant  Chief  Chemist. 

Mr.  Couillard,  in  effect,  attempted  to  challenge  the  credibility  of  Mr. 
Karumanchiri.  He  said  that  at  the  May  meeting  Mr.  Karumanchiri  had 
threatened  him:  Mr.  Karumanchiri  said  he  would  take  the  matter  to  the 
Human  Rights  Commission.  For  his  part,  Mr.  Couillard  said  he  did  not 
"respond  very  well  to  threats." 

I  simply  cannot  accept  Mr.  Couillard's  statement  of  threat  made.  I  say  this 
for  the  foil  owing  reasons: 

1.  Mr.  Couillard  was  a  member  of  management.  He  was  in  a 
senior  supervisory  position  in  relation  to  Mr.  Karumanchiri.  The 
meeting  was  important.  It  had  been  ordered  by  those  who  were 
senior  to  Mr.  Couillard.  Vet,  there  is  not  a  note  concerning  the 
threat.  There  is  no  indication  of  any  action  taken  to  call  Mr. 
Karumanchiri  to  account  in  terms  of  the  basis  for  the  alleged 
threat.  Indeed,  in  the  result,  all  that  one  can  say  of  the  meeting 
in  terms  of  Mr.  Couillard"s  action  vis-a-vis  Mr.  Karumanchiri  is  a 
recommendation  for  promotion.  This  hardly  squares  with  a 
threat  made  by  an  employee  to  a  seasoned  supervisor. 

2.  There  is  another  reason  for  not  accepting  Mr.  Couillard's 
challenge  to  Mr.  Karumanchiri's  credibility:  Evidence  of  the 
alleged  threat  was  known  to  Mr.  Couillard.  It  was  something 
which  he  said  he  would  not  easily  forget.  Mr.  Couillard  was  in 
attendance  at  every  hearing  on  this  matter.  He  consulted  with 
Counsel  for  the  Respondents.  Yet,  Mr.  Karumanchiri  was  not 
questioned  concerning  the  alleged  threat  in  cross-examination. 
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Commission  Counsel  quite  properly  point  to  the  Rule  in  Browne  v. 
Dunne  (1893),  6  R.  67.  Mr.  Karumanchiri's  credibility  cannot  be 
questioned  as  to  the  alleged  threat.  Mr.  Karumanchiri  gave  a  full 
statement  of  his  recollection  of  the  meeting  with  Mr.  Couillard. 
He  could  have  been,  but  he  was  not  questioned  concerning  the 
alleged  threat.  It  would  be  wrong  for  Mr.  Couillard  to  achieve  by 
indirection  what  was  not  and  should  have  been  achieved  through 
cross-examination.  What  was  said  in  Brown  v.  Dunne  applies 
here: 

My  Lords,  I  have  always  understood  that  if  you 
intend  to  impeach  a  witness,  you  are  bound  whilst 
he  is  in  the  box,  to  give  him  an  opportunity  of 
making  any  explanation  which  is  open  to  him,  and, 
it  seems  to  me,  that  is  not  only  a  rule  of 
professional  practice  in  the  conduct  of  a  case,  but  is 
essential  fair  play  and  fair  dealing  with  witnesses. 
Sometimes  reflections  have  been  made  upon 
excessive  cross-examination  of  witnesses,  and  it 
has  been  complained  of  as  undue,  but  it  seems  to  me 
that  a  cross-examination  of  a  witness  which  errs  in 
the  direction  of  excess  may  be  far  more  fair  to  him 
than  to  leave  him  without  cross-examination  and 
afterwards  suggest  that  he  is  not  a  witness  of 
truth. . .  . 

Mr.  Clarke  and  Mr.  Couillard  tell  somewhat  different  stories  as  to  Mr. 
Parker's  duties  once  he  assumed  the  position  of  Assistant  Chief  Chemist. 
Mr.  Couillard  made  it  clear  that  Mr.  Parker,  at  the  very  least,  was  to  be 
tested  in  terms  of  whether  he  could  take  on  the  job  of  Chief  Chemist  on 
the  retirement  of  Mr.  Clarke.  He  testified: 

A.  Well  ,  all  I  can  remember  is  that  on  a  number  of  occasions, 
during  the  period  of  time  after  Parker  was  appointed  Assistant, 
and  up  until,  say  early  summer  of  the  year  he  became  Director  of 
the  lab,  i  asked  Mr.  Clarke  from  time  to  time,  was  he  turning 
responsibilities  over  to  Parker,  and  was  Parker  responding 
satisfactorily  to  those  responsibilities,  and  I  had  affirmative 
answers. 

At  the  end  of  that  time  period,  I  say  it  could  have  been  May  or 
June  of  1982,  I  asked  Mr.  Clarke  the  question  right  out:  "Could 


70 


Parker  take  over  the  responsibilities  of  Director  of  the  lab"  and 
he  said,  "Yes,  he  could."  And  my  own  association  with  Parker  on 
some  work  on  the  budget,  end  something  on,  I  do  not  know,  odds 
and  ends  where  I  had  to  refer  to  him  from  time  to  time,  he  had 
given  me  satisfactory  answers,  and  so  I  had,  as  I  say,  nothing 
negative  to  put  into  it  myself. 

Mr.  Clarke  said  that  he  made  no  specific,  effort  to  train  Mr.  Parker  in  the 
duties  of  the  Chief  Chemist: 

0.  All  right,  but  there  was  no  conscious  decision  on  your  part  to 
give  him  (Mr.  Parker]  certain  matters  that  you  regarded  as  the  job 
of  the  Chief  only  as  a  type  of  test  or  grooming? 

A.  No.  No. 

Taking  the  evidence  as  a  whole,  it  can  be  said  that  Mr.  Parker  performed 
many  of  the  same  duties  that  he  had  performed  as  a  Technician.  The 
differences  were  that  he  had  the  title  of  Assistant  Chief  Chemist  and  that 
there  tended  to  be  a  more  open  involvement  of  Mr.  Parker  in  administrative 
matters.  For  example,  he  assisted  Mr.  Clarke  in  gathering  data  for  budget 
proposals;  he  aided  in  the  drafting  of  technical  reports;  and  he  continued 
to  order  for  the  laboratory  and  assist  in  bottling  operations. 

His  primary  area  of  activity  remained  in  the  general  laboratory.  He  did, 
however,  have  a  small  office,  next  to  the  secretary  of  Mr.  Clarke.  From  the 
viewpoint  of  the  laboratory  staff,  no  notice  or  posting  occurred  setting 
out  the  duties  of  Mr.  Parker. 

There  was,  in  sum,  nothing  to  put  Mr.  Karumanchiri  or  Dr.  Ng  on  notice  that 
the  impressions  derived  from  the  May  meeting  between  Mr.  Karumanchiri 
and  Mr.  Couillard  were  false. 

The  facts  were  that  Mr.  Couillard  had  determined  that  Mr.  Parker  was  to 
become  the  Assistant  Chief  Chemist  and  that,  once  the  job  was  awarded, 
that  person  was  to  be  the  candidate  of  first  choice  to  fill  the  job  of  Chief 
Chemist  on  the  retirement  of  Mr.  Clarke.  The  criteria  for  performance,  for 
ascertaining  whether  the  Assistant  Chief  Chemist  really  had  the  necessary 
skills,  both  technical  ond  odministrotive,  to  fill  the  role  of  Chief  Chemist 
were  lacking.  Mr.  Couillard  left  the  matter  to  Mr.  Clarke,  and  Mr.  Clarke  did 
little  other  than  parcel  out  those  administrative  tasks  that  were  of 
assistance  to  him.  This  is  not  to  deny  that  Mr.  Couillard,  from  time  to 
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time,  asked  about  the  performance  of  Mr.  Parker.  But,  it  is  clear  to  me 
that  no  independent  query  was  really  ever  made  by  Mr.  Couillard  concerning 
the  ability  of  Mr.  Porker.  Why  was  this?  How  con  this  be  explained  in  the 
context  of  Mr.  Clarke's  earlier  waffling  on  recommendations,  of  Mr. 
Karumanchiri's  direct  request  to  be  considered,  and  of  Mr.  Couil lard's 
supervisors'  own  request  for  him  to  investigate  the  matter  relating  to  Mr. 
Karumanchiri?  Reason  dictates  that  if  Mr.  Couillard  were  indeed  acting  in 
good  faith  and  wanted  to  make  a  reasonable  business  judgment,  he  would 
have  established  some  mechanism  for  independent  review  of  Mr.  Parker's 
work,  as  well  as  that  of  Mr.  Karumanchiri.  But,  this  did  not  happen. 
Rather,  it  can  be  said  that  Mr.  Clarke  had  brought  Mr.  Parker  to  the  point 
necessary  to  become  the  Chief  Chemist. 

Mr.  Karumanchiri  was  in  the  process  of  being  promoted  and  isolated  from 
being  a  managerial  contender.  Following  Mr.  Clarke's  earlier  memorandum 
proposing  a  promotion  for  Mr.  Karumanchiri,  G.  Chapman,  LCBO  Senior  Job 
Analyst,  wrote  Mr.  Couillard  on  June  25,  1961: 

I  forwarded  Mr.  Karumanchiri's  job  description  plus  more 
in-depth  information  to  Mr.  B.  Neale,  Senior  Classification 
Officer,  Civil  Service  Commission  for  his  evaluation.  He  replied 
by  assessing  Mr.  Karumanchiri's  duties  at  the  Technician  5, 
Chemical  Laboratory  level  . . .  The  maximum  salary  is  $28,301 
which  includes  a  1 \.7?%  general  increase  effective  January  1, 
1981. 

Mr.  Karumanchiri  is  currently  at  the  maximum  step  of  the  B-6 
salary  level  ($24,948).  i  would,  therefore,  recommend  t hot  Nr. 
Ksrumonchiri s  duties  he  red  ossified  to  the  6-7  so/ org  /eye/ 
with  on  onpropriote  chonge  in  c/ossificotion  tit/e  (i.e.  Nonoger, 
Chromotogrophg;  Monoger  Advonced  instrument ot ion.  Project 
Scientist.)  effective  Jonuorg  /,  1961.  An  increase  to  the 
appropriate  step  in  the  6-7  level  plus  the  general  increase  to  be 
effective  July  1,  1961,  would  put  him  ahead  of  the  Technician  5 
salary  level. 

This  is  submitted  for  your  approval  before  submission  to  the 
Salary  Committee. 

Mr.  Couillard  gave  his  approval.  It  should  be  noted,  however,  that  Ms. 
Chapman  offered  a  range  of  title  possibilities.  Two  of  them  included  the 
designation  of  manager.  That  chosen  was  Development  Scientist.  There 


72 


was  not  even  a  surface  relationship  with  management. 

On  August  17,  1981,  the  Salary  Committee  of  the  Board  gave  its  approval 
to  the  promotion.  On  August  24,  1981,  the  Board  endorsed  what  the  Salary 
Committee  had  recommended,  and  advised  Mr.  Couillard  that  he  could 
inform  Mr.  Karumanchiri  of  the  promotion.  On  September  17,  1981,  Ms. 
I  T.  Gallagher,  Supervisor,  Benefits  and  Compensation,  sent  the  following 
memorandum  to  Mr.  Karumanchiri: 

This  is  to  confirm  your  reclassification  to  534,  Development 
Scientist  in  Department  *965,  effective  January  1st,  1961. 

The  designated  salary  level  for  said  position  is: 

Salary  Level:  6-7 

Salary  Range:  $24,969  $26,304  $$27,692  $29,074  $30,527 

Your  salary  upon  reclassification  will  be  $26,193,  effective 
January  1st,  1961  and  $29,074,  effective  July  1st,  1981,  and  you 
anniversary  will  remain  as  January. 

On  behalf  of  the  Board,  please  accept  my  congratulations  on  your 
reclassification. 

c.c.  Mr.  J.  K.  Couillard 

As  stated  before,  the  protest  of  Mr.  Karumanchiri  and  Dr.  Ng  had 
effectively  been  stilled.  What  is  more,  Mr.  Karumanchiri  by  receiving  the 
promotion  and  the  title  of  Development  Scientist  had  effectively  been 
isolated  from  contention  for  managerial  position. 

All  this  was  acceptable  to  Mr.  Karumanchiri,  Dr.  Ng,  and  Mr.  Yen,  who  began 
work  with  the  Board  in  1980  as  a  Technician  3.  They  were  trained 
chemists;  they  were  doing  chromatography  work,  designing  research  to 
resolve  problems;  and  they  expected  an  outside  person  trained  technically 
and  administratively  to  assume  the  duties  of  Chief  Chemist  on  the 
retirement  of  Mr.  Clarke. 

D.  Choosing  the  Chief  Chemist/Director  of  Laboratory 

Within  weeks  of  Mr.  Clarke's  retirement,  there  still  was  no  communication 
from  Couillard  designating  the  new  Chief  Chemist.  This  was  a  source  of 
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concern  to  Mr.  Karumanchiri,  Dr.  Ng  and  Mr.  Yan.  Mr.  Karumanchiri  had  not 
pursued  questioning  of  the  appointment  of  the  Assistant  Chief  on  the 
understanding  that  someone  with  technical  training  as  well  as 
administrative  ability  would  be  brought  to  the  laboratory  from  the  outside. 
And,  Mr.  Karumanchiri,  in  turn,  had  dissuaded  Dr.  Ng  from  lodging  any 
protest  based  on  that  understanding. 

The  opportunity  came  for  Mr.  Karumanchiri  to  raise  the  question  with  Mr. 
Couillard  in  early  September  1902.  Apparently,  a  significant  difference  of 
opinion  had  arisen  between  Mr.  Karumanchiri  and  Mr.  Clarke  concerning  a 
dangerous  substance  that  Mr.  Karumanchiri  believed  he  h8d  discovered  in 
some  wines.  When  that  difference  of  opinion  could  not  be  resolved,  Mr. 
Karumanchiri  took  the  issue  to  Mr.  Couillard.  Mr.  Karumanchiri  testified: 

Q.  Mow,  apart  from  the  discussions  of  this  one  discovery  you  had 
made,  did  you  have  some  other  discussions  with  him? 

A.  At  that  time,  I  told  him  of  the  existing  morale  problem  in  the 
lab.  and  I  told  him  also  that  this  is  not  just  my  view,  that  there 
are  others  involved  who  also  feel  distinctly  unhappy  about  the 
situation  in  the  lab. 

At  that  point,  I  asked  him,  "Have  you  any  idee  who  is  going  to  be 
the  next  Chief  Chemist?"  So,  he  said,  "Yes,  I  have."  So  I  asked, 
"Would  you  mind  telling  me  who  it  is?" 

So,  he  said,  "He  is  Mr.  Parker."  . . . 

0.  How  did  you  react  to  that  statement? 

A.  I  was  rather  shocked  by  that. 

Q.  Did  you  say  anything  to  him  at  that  time. 

A.  No,  I  was  so  stunned.  I  did  not  argue  or  plead,  or  anything.  I 
just  left  the  meeting. 

Mr.  Couillard  was  concerned  about  the  "morale  problem."  He  wanted  a 
meeting  with  those  who  shared  Mr.  Karumanchiri's  feelings.  In  part,  he 
wanted  that  meeting  to  avoid  the  possibility  of  what  he  termed  mass 
resignations;  Mr.  Karumanchiri,  Dr.  Ng,  and  Mr.  Yan  in  answer  to  a  question 
from  Mr.  Couillard  said  they  would  not  work  under  Mr.  Parker  as  Chief 
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Chemist. 


The  meeting,  as  Mr.  Couillard  saw  it,  was  one  designed  to  alleviate  the 
concerns  of  the  three.  It  was  not  confrontational.  At  no  point  did  any  of 
the  three  chemists  indicate  directly  or  indirectly  an  intent  to  carry  their 
complaint  to  the  Human  Rights  Commission.  Rather,  Dr.  Ng  sought  to 
review  his  understanding,  obtained  through  Mr.  Karurrianchiri,  as  to  the 
1979  meeting  between  Mr.  Karurrianchiri  and  Mr.  Couillard. 

Dr.  Ng's  points  were  clear;  they  accurately  summarized  Mr.  Karumanchiri's 
understanding  of  the  1979.  I  will  not  review  all  of  the  points;  it  will 
suffice  to  mention  those  central  to  the  concerns  of  the  three  chemists: 

1.  The.  appointment  of  Mr.  Parker  as  Assistant  Chief  Chemist 
would  not  necessarily  lead  to  him  becoming  the  Chief  Chemist. 

2.  Technical  qualifications,  and  by  that  it  was  meant  the  skills 
of  a  trained  chemist,  are  essential  to  the  proper  performance  of 
the  job  of  Chief  Chemist. 

3.  Mr.  Parker  is  not  a  trained  chemist. 

[There  was  another  point  which  was  not  mentioned  in  my  discussion  of  the 
1979  meeting.  It  concerned  a  remark  Mr.  Karumanchiri  said  was  made  by 
Mr.  Couillard:  Mr.  Couillard  indicated  that  in  seeking  the  position  of  Chief 
Chemist,  Mr.  Karurrianchiri  was  "aiming  too  high."  Mr.  Couillard  denied 
making  the  statement.  He  did  say  that  it  was  possible  that  the  three 
questioned  him  concerning  it  and,  more  particularly,  why  it  was  too  high 
for  Mr.  Karumanchiri,  and  not  too  high  for  Mr.  Parker.] 

The  testimony  of  the  three  chemists  is  clear  that  Mr.  Couillard's  response 
to  their  concerns  appeared  to  be  sympathetic.  Specifically,  however,  they 
said  Mr  Couillard  undertook  to  obtain  an  open  competition  for  the  position 
of  Chief  Chemist.  Mr.  Parker  was  not  to  be  appointed  Chief  Chemist 
without  having  to  undergo  and  be  successful  in  an  open  competition. 

Mr.  Couillard  denied  that  he  committed  himself  to  an  open  competition.  He 
said  it  was  not  within  his  authority  to  do  so.  Indeed,  it  would  amount  to 
setting  precedent.  Yet,  at  the  same  time,  Mr.  Couillard  agreed  that  he 
would  bring  the  concerns  of  the  three  chemists  to  the  attention  of  the 
General  Manager  and,  in  that  regard,  he  would  present  the  proposal  tor  an 
open  competition.  Mr.  Couillard  testified: 
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A.  I  said  !  would  raise  it,  yes.  [the  proposal  for  an  open 
competition] 

Q.  Would  it  not  have  been  reasonable  for  them  to  expect  that  you 
would  be  supporting  it,  as  you  were  raising  it  with  the  General 
Manager? 

0.  I  suppose  that  would  not  be  unreasonable. 

Mr.  Couillard  acknowledged  the  reasonable  expectation  of  the  three 
chemists  if  his  view  of  the  evidence  is  assumed.  He  accepted  the  fact  that 
they  had  reason  to  believe  he  would  recommend  an  open  competition.  He 
said  nothing  to  them  to  indicate  that  the  General  Manager  would  likely 
reject  the  proposal.  Rather,  it  was  a  matter  that  he  would  carry  forward. 

Yet,  consider  just  how  Mr.  Couillard  carried  the  matter  forward,  again, 
assuming  the  truth  of  his  evidence: 

0.  But  I  mean  if  you  had  recommended  that  [an  open  competition], 
do  you  not  believe  that  that  recommendation  would  have  been 
accepted? 

A.  No,  I  do  not  think  it  would  have  been  accepted,  because  the 
Board  did  not  do  that  at  that  time. 

0.  Well,  surely  you  had  some  persuasive  powers.  After  all,  you 
recommended  Parker  as  the  Assistant  Chief  and  the  Chief.  Do  you 
not  think  that  your  recommendation  for  an  open  competition 
would  have  been  accepted.? 

A.  It  might  have  been  considered,  but  i  do  not  think  it  would  have 
been  accepted. 

THE  CHAIRMAN:  When  you  spoke  with  the  General  Manager,  what 
did  you  recommend? 

THE  WITNESS:  I  did  not  make  a  recommendation.  I  told  him  what 
had  happened  at  the  meeting,  and  what  were  my  concerns.  My 
concerns  were  that  one  or  more,  likely  all  three  of  these  people, 
would  resign  if  Parker  were  appointed.  The  General  Manager  felt 
that  that  was  unlikely,  and  just  simply  said,  "We  will  carry  on  as 
usual." 
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By  his  own  admission,  Mr.  Couillard,  accepting  his  view  of  the  evidence, 
very  likely  left  the  three  chemists  believing  that  a  recommendation  would 
be  put  by  Mr.  Couillard  to  the  General  Manager  for  an  open  competition,  and 
they  had  no  reason  to  believe  that  the  General  Manager  would  not  accept 
that  recommendation. 

Yet,  this  is  not  what  Mr.  Couillard  intended.  He  wanted  to  lay  the  matter 
of  possible  mass  resignations  before  the  General  Manager  for  advice  and, 
incidental  to  that,  the  request  on  the  part  of  the  three  chemists  for  an 
open  competition. 

To  say  the  least,  Mr.  Couillard's  approach  to  the  three  chemists  had  the 
face  of  deception.  He  had  to  know  that  they  left  the  September  meeting 
believing  there  was  a  strong  likelihood  of  an  open  competition.  Yet,  Mr. 
Couillard  left  the  same  meeting  knowing  that  there  was  a  strong 
probability  there  would  be  no  open  competition  and  his  choice  of  Mr.  Parker 
as  Chief  Chemist  would  be  actualized. 

Matters  did  not  end  here.  Mr.  Couillard  had  an  early  meeting  with  the 
General  Manager,  according  to  his  evidence.  But,  the  three  chemists  were 
never  told  the  results  of  that  meeting.  They  did  not  hear  further  from  Mr. 
Couillard  until  shortly  before  Mr.  Parker  was  given  the  contested  promo- 
tion. 

The  choice  between  the  evidence  of  the  three  chemists  and  Mr.  Couillard  on 
the  question  of  the  open  competition  is  not  difficult.  The  testimony  of  the 
three  chemists  is  credible,  and  that  of  Mr.  Couillard  on  this  issue  is  not 
accepted. 

Accordingly,  I  find  that  Mr.  Couillard  did  say  to  the  three,  "The  least  I  can 
do  is  promise  you  an  open  competition."  This  was  a  way  to  alleviate  their 
concern.  The  three  left  the  meeting  without  any  sense  of  rancor. 

Mr.  Couillard  achieved  what  he  wanted:  For  a  time  work  continued  without 
interruption,  and  the  designation  of  Mr.  Parker  to  succeed  Mr.  Clarke  could 
stay  on  track. 

Mr.  Couillard's  evidence  concerning  his  meeting  with  the  General  Manager 
had  more  to  it  than  the  somewhat  broad  instruction  to  continue  on  as 
usual.  Mr.  Couillard  said  two  other  quite  important  determinations  were 
made  by  the  General  Manager: 
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1.  Mr.  Parker  was  to  receive  the  questioned  appointment. 

2.  In  view  of  the  questions  raised  by  the  three  chemists 
concerning  the  technical  qualifiction  needed  for  a  Chief  Chemist, 
it  was  probably  appropriate  to  change  the  title  to  that  of 
Director  of  Laboratory  Services.  This  would  recognize  the 
broader  functions  conducted  by  the  laboratory. 

This  testimony  simply  is  difficult  to  accept.  To  assist  in  understanding 
some  of  the  more  important  reasons  for  so  stating,  consider  the 
memoranda  to  6.  Lang,  Chairman  of  the  Board  Salary  Committee  relating  to 
the  appointment  of  Mr.  Parker  as  the  successor  to  Mr  Clarke,  who  had 
retired  on  September  30,  1962.  On  October  12,  1982,  Mr.  Couillerd  stated: 

i 

A.P.W.  Clarke,  Chief  Chemist,  retired  September  30,  1982.  The 
position  of  Chief  Chemist  is  being  filled  on  a  temporary  basis, 
pending  appointment  of  a  new  Chief  Chemjst,  by  E.A.  Parker, 
Assistant  Chief  Chemist. 

Will  you  please  place  before  the  Salary  Committee  my 
recommendation  that  Parker's  salary  be  increased  to  the 
appropriate  level  for  the  period  that  he  will  be  filling  this 

position. 

The  conversation  between  Mr.  Couillard  and  the  General  Manager  took  place 
soon  after  the  early  September  meeting  between  Mr.  Couillard  and  the 
three  chemists.  The  decision  had  been  made  at  that  meeting  to  have  Mr. 
Parker  given  the  title  of  Director  of  Laboratory  Services.  Why,  then,  does 
Mr.  Couil lard's  memorandum  of  October  12th  refer  to  the  position  as  Chief 
Chemist?  Why  does  the  memorandum  speak  of  Mr.  Parker  filling  this 
position  on  a  temporary  basis  if  the  decision  had  already  been  made  by  the 
person  so  authorized,  namely,  the  General  Manager? 

Nearly  three  weeks  later  on  November  1,  1982  Mr.  Couillard  again  wrote 
Mr.  Lang.  This  time  he  recommended  the  appointment  personally  of  R. 
Parker  as  Director  of  L ahoratory  Services  Mr.  Coui  1 1  ard  stated: 

In  April  1979.  E.A  Parker  was  appointed  to  the  position  of 
Assistant  Chief  Chemist.  This  appointment  was  made  to  permit 
Parker  to  learn  the  administrative  functions  of  the  Laboratory 
with  a  view  toward  promoting  him  to  the  position  of  Chief 
Chemist  upon  the  retirement  of  the  incumbent  on  September  30, 
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1962.  Since  April  1979,  Parker  has  gradually  taken  over  the 
administrative  functions  and  is  capable  of  filling  the  position  of 
Chief  Chemist.  I  recommend  that  Parker  be  appointed  to  this 
position  effective  October  1,  1982. 

I  recommend  further  that,  concurrent  with  the  above,  the  title  of 
the  Head  of  the  Laboratory  be  changed  to  "Director,  Laboratory 
Services."  For  the  time  being,  the  position  of  Assistant  Chief 
Chemist  will  remain  unfilled. 

Why  didn't  Mr.  Couillard  refer  to  the  fact  that  the  General  Manager, 
himself,  had  already  approved  the  appointment  of  Mr.  Parker?  Why  didn't 
Mr.  Couillard  note  that  the  General  Manager  already  had  approved  the 
change  in  title  from  Chief  Chemist  to  Director  of  Laboratory  Services? 
Indeed,  a  reading  of  Mr.  Couil lard's  evidence  leads  one  to  the  conclusion 
that  the  General  Manager  even  suggested  the  change  in  title  himself. 

If  Mr.  Couillard's  past  actions  were  any  guide  as  to  what  he  would  do,  then 
there  would  have  been  a  reference  to  the  General  Manager.  After  all,  when 
Mr.  Couillard  wanted  to  justify  Mr.  Parker's  promotion  to  the  rank  of 
Assistant  Chief  Chemist,  he  rather  prominently  mentioned  the 
endorsement  of  Mr.  Clarke.  There  is  no  endorsement  for  promotion  to  the 
rank  of  Director  of  Laboratory  Services  other  than  Mr.  Couillard  himself. 

It  strains  belief  to  accept  Mr.  Couillard's  view  of  what  the  General 
Manager  supposedly  decided  at  the  September  meeting.  In  addition  to  the 
questions  raised  on  the  face  of  Mr.  Couillard's  own  memoranda  to  Mr.  Lang, 
there,  are  these  facts: 

•  The  General  Manager  was  not  called  to  testify  and  confirm  the 
evidence  relating  to  decisions  that  he,  himself,  made. 

•  On  matters  so  relatively  important  as  those  raised  at  that 
meeting,  no  memorandum  of  any  kind  exists  recording  what  was 
said. 

•  Mr.  Couillard  left  the  three  chemists  believing  there  was 
certainly  a  strong  chance  there  would  be  an  open  competition  for 
the  position  of  Chief  Chemist.  His  meeting  with  the  General 
Manager  not  only  ended  that  possibility,  but  it  also  eliminated 
the  job  of  Chief  Chemist.  It  would  seem  that  Mr.  Couillard  would 
have  wanted  to  convey  the  results  of  that  meeting  at  the  earliest 
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possible  time  to  the  three  chemists.  Yet,  this  was  not  done  until 
shortly  before  Mr.  Parker  was  confirmed  in  his  appointment  as 
Director  of  Loborotory  Services. 

In  the  result,  Mr.  Couillard's  memoranda  are  taken  at  f8ce  value.  They 
represent  his  decision  to  name  Mr.  Parker  as  successor  to  Mr.  Clarke,  and 
to  create  a  new  position  that  would,  in  Mr.  Couillard's  view,  effectively 
skirt  the  problem  of  Mr.  Parker's  technical  qualifications.  There  was  no 
demonstration  that  the  Director  of  Laboratory  Services  would  indeed  be 
performing  services  significantly  different  from  that  of  the  Chief 
Chemist.  In  the  first  instance,  these  were  not  decisions  made  by  the 
General  Manager  whose  decision  confirming  Mr.  Parker  as  Director  of 
Laboratory  Services  was  made  to  LCBO  employees  on  November  3,  1982. 

In  the  result,  the  decision  to  name  Mr.  Parker  as  Director  of  LCBO 
Laboratory  Services  is  marked  by  an  absence  of  reason  and  good  faith.  It 
is  redolent  with  deception  and  false  representations  that  had  the  purpose 
and  effect  of  stopping  three  qualified  chemists,  persons  of  a  visible 
minority,  from  competing  for  that  position. 

These  conclusions  become  all  the  more  clear  when  one  sees  what  happened 
following  the  appointment  of  Mr.  Parker  as  Director  of  Laboratory 
Services.  Recall  that  Mr.  Parker  came  to  that  position  largely  because  he 
was  named  and  had  served  as  Assistant  Chief  Chemist.  This  was  part  of 
an  important  programme  of  management  succession  designed  and 
implemented  by  Mr.  Couillard.  Yet,  why  wasn't  an  Assistant  Chief  Chemist 
named  when  Mr.  Parker  was  promoted?  Surely,  the  need  for  management 
succession  in  the  event  of  mishap  existed.  It  was  not  that  the  position  of 
Assistant  Chief  Chemist  had  ended  with  the  promotion  of  Mr.  Parker.  Mr. 
Couillard  s  memorandum  recommending  his  promotion  specifically  stated 
that  the  position  of  Assistant  Chief  Chemist  would  remain  temporarily 
vacant.  Who  was  the  only  candidate  to  fill  that  position  other  than  Mr. 
Karumanchiri?  Why  was  the  position  left  unfilled  not  just  on  a  short-term 
basis,  but  on  a  long-term  basis?  I  can  come  to  no  other  conclusion  than 
that  Mr.  Couillard  was  intent  on  not  having  Mr.  Karumanchiri  promoted  to 
the  ranks  of  management  for  reasons  lacking  in  good  faith  or  reasonable- 
ness. 

E.  Retaliation:  Dr.  Ng  and  Mr.  Yan 

The  first  series  of  complaints  relating  to  the  appointment  of  the  Director, 
Laboratory  Services  were  filed  with  the  Human  Rights  Commission  on 
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December  9,  1962.  By  that  time  the  three  chemists  sew  the  decisions  that 
had,  in  fact,  been  made.  They  had  the  opportunity  to  reflect  on  the  past  and 
the  chain  of  events  that  led  to  the  November  3rd  appointment  of  Mr.  Parker. 
By  about  Jtnttary  10,  1983,  both  Messrs.  Couillard  and  Parker  were  made 
aware  of  the  details  of  the  complaints. 

It  is  fair  to  say,  as  did  Counsel  for  the  Respondents,  that  the  Laboratory 
environment  was  tense.  The  three  chemists  continued  to  work.  Their 
feelings  and  beliefs  concerning  Mr.  Parker  were  known  to  him.  He,  far 
more  than  Mr.  Couillard,  was  exposed  on  a  daily  basis  in  relatively  close 
quarters  to  three  well-regarded  professionals  who  did  not  feel  he  was  as 
able  as  they  to  carry  out  the  job  of  Director  and,  what  is  more,  believed 
that  they  had  been  denied  the  opportunity  for  the  job  on  grounds  prohibited 
by  the  Human  Rights  Code. 

The  second  group  of  complaints  in  this  matter  allege  retaliation  on  the 
part  of  the  Respondents  and,  in  particular,  Mr.  Parker.  Specifically,  as  i 
noted  early  in  this  Award.  Dr.  Ng  and  Mr.  Van  state  that  Mr.  Parker 
instituted  a  transfer  policy  within  the  Laboratory  as  a  means  of  punishing 
them  for  filing  the  initial  complaints,  and  as  a  way  to  separate  them  from 
Mr.  Karumanchiri. 

There  is  no  question  that  if  Dr.  Ng  and  Mr.  Van  were  transferred  as  an 
attempt  at  retaliation  for  the  filing  of  the  initial  complaints,  then  a 
violation  of  sections  ?  and  8  of  the  Code  exists.  In  so  stating,  it  must  be 
emphasized  that  this  is  not  intended  to  question  the  valid  development  and 
implementation  of  a  corporate  transfer  policy. 

The  facts  are  that  in  February  1983,  Mr.  Van  was  approached  by  Mr.  Parker 
in  the  presence  of  Mr.  Karumanchiri  in  the  gas  chromatography  area  of  the 
laboratory.  He  was  told  that  he  was  to  be  transferred  from  the  work  he 
was  doing  with  Mr.  Karumanchiri,  work  described  as  being  of  a 
sophisticated  nature  relating  to  gas  chromatography.  He  was  to  switch 
jobs  with  Ms.  Tsang  who  was  about  to  be  promoted  from  a  Technician  3  to 
Technician  4  Mr.  Parker  said  this  transfer  would  be  of  value  both  to  Ms. 
Tsang  and  Mr.  Van.  He  did  not  explain  why  this  was  so. 

Both  Mr.  Van  and  Mr.  Karumanchiri  protested  the  transfer.  Significant  gas 
chromatography  work  was  in  process  relating  to  ethyl  carbamate,  a 
carcinogen  that  had  been  found  in  some  wines.  The  discussion  became 
heated. 
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Mr.  Parker  left  the  area,  and  returned  to  his  office.  His  instructions  for 
transfer  remained  unaltered.  Later  that  day,  Mr.  Yan  carne  to  Mr.  Parker's 
office,  and  he  apologized.  Mr.  Yan  asked  Mr.  Parker  whether  it  would  be 
possible  to  shore  responsibilities  with  Ms.  Tseng.  Toward  this  end,  he  was 
prepared  to  work  extra  hours.  He  was  most  reluctant  to  leave  what  he 
considered  the  important  work  then  being  done  by  Mr.  Karumanchiri.  Mr. 
Parker  refused  the  request  for  sharing  work. 

In  the  course  of  that  meeting,  Mr.  Yan  testified  that  Mr.  Parker  noted  the 
complaints  that  he  and  Dr.  Ng  and  Mr.  Karumanchiri  had  filed  with  the 
Human  Rights  Commission.  According  to  Mr.  Yan,  Mr.  Parker  said:  "You 
should  not  sue  the  Board  about  this  job."  Mr.  Yan  took  that  to  mean  that  he 
should  not  have  questioned  the  promotion  that  Mr.  Parker  had  received.  It 
c-ootc  Ch.Mr...c-  t.o  me  that  if  the  statement  were  made  by  Mr.  Parker,  in  the 
context  of  the  transfer  that  was  then  questioned,  this  was  tantamount  to 
reprisal  within  the  meaning  of  sections  7  and  8  of  the  Code. 

Mr.  Parker  denied  that  he  made  the  statement.  He  recalled  the  meeting.  But 
his  version  of  the  meeting  is  that  it  was  Mr.  Yan  who  threatened  to  go  to 
the  Human  Rights  Commission  because  of  the  transfer.  In  that  setting,  Mr. 
Parker  said  that  Mr.  Yan  had  every  right  to  do  this.  Moreover,  if  Mr.  Yan  did 
not  like  the  transfer  which  was  part  of  laboratory  policy,  he  could 
consider  going  elsewhere. 

On  balance,  Mr.  Parker's  testimony  cannot  be  accepted  as  to  these  points 
for  the  following  reasons: 

1.  In  examination  in  chief,  Mr.  Yan  was  questioned  concerning  the 
timing,  and  what  was  said  in  his  meetings  with  Mr.  Parker.  Mr. 
Yan  did  not  hesitate  in  his  assertion  that  Mr.  Parker  made  the 
statement  concerning  "suing"  the  LCBO.  Mr.  Yan  was  not 
cross-examined  on  this  point.  Under  the  Rule  of  Browne  v.  Dunne, 
supra.  I  cannot  allow  the  evidence  of  Mr.  Parker  to  impugn  the 
credibility  of  Mr.  Yan.  The  reasons  for  this  are  more  fully  set 
out  in  my  earlier  discussion  of  the  Rule. 

2.  It  appears  that  Mr.  Parker  did  prepare  a  memorandum  relating 
to  the  meetings  he  had  with  Mr.  Yan.  That  memorandum  was  seen 
by  Mr.  Karumanchiri  who  replaced  Mr.  Parker  as  Director  during  a 
three-month  period  in  the  summer  of  1986.  It  was  part  of  Mr. 
Yan's  personnel  file.  I  note  that  such  files  were  entirely  within 
the  authority  of  Mr.  Karumanchiri,  as  Acting  Director,  to  inspect. 
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The  memorandum,  which  was  recorded  at  a  time  earlier  than  the 
testimony  of  Mr.  Parker  at  this  hearing,  was  never  introduced. 

For  the  reasons  stated,  I  find  that  there  was  a  violation  of  sections  7  and 
8  of  the  Code  on  the  part  of  Mr.  Parker  in  effecting  the  transfer  of  Mr.  Yen. 
I  make  this  finding  because  at  least  part  of  the  reason  for  effecting  the 
transfer  was  Mr.  Parker  s  attempt  to  link  the  transfer  with  the  complaints 
that  had  been  brought  by  Mr.  Yan,  Dr.  Ng,  and  Mr.  Karumanchiri  challenging 
his  promotion. 

In  March  1963,  Mr.  Parker  spoke  with  Dr.  Ng  concerning  the  transfer  of  his 
job  to  assume  e  portion  of  Mr.  MexweiVs  work.  Dr.  Ng  was  engaged  in 
alcohol  analysis  through  the  use  of  gas  chromatography.  This  involved, 
inter  We,  the  use  of  an  automated  process  developed  by  Mr.  Karumanchiri. 
Mr.  Maxwell's  duties  were  of  a  routine  nature  in  the  general  laboratory. 
They  also  involved  administrative  work  of  the  kind  that  Mr.  Parker  had 
done  earlier  in  his  career  (e.g.  ordering  for  the  laboratory). 

Mr.  Parker  stated  that  the  reason  for  the  transfer  sprang  from  Dr.  Ng's 
refusal  in  early  October  1962  to  accept  a  position  of  Provincial  Analyst. 
Mr.  Maxwell  was  to  be  trained  for  the  position.  Dr.  Ng  responded  that  he 
did  not,  as  such,  reject  the  offer.  Rather,  at  the  time,  he  did  not  believe 
Mr.  Parker  was  in  the  position  to  make  the  proposal.  He  had  not  been 
named  Chief  Chemist;  this  position  was  being  contested  by  Dr.  Ng,  Mr.  Yen 
and  Mr.  Karumanchiri.  Dr.  Ng,  however,  at  Mr.  Karumanchiri's  suggestion, 
said  that  he  would  accept  the  position  of  Provincial  Analyst. 

Mr.  Parker  answered  that  the  acceptance  was  too  late.  The  job  was  to  go 
to  Mr.  Maxwell.  Mr.  Parker  did  not  then  assign  Dr.  Ng  new  duties.  Rather, 
Mr.  Parker  convened  a  meeting  of  the  entire  laboratory  staff  on  May  1 1, 
1963.  Also  present  were  senior  supervisor  personnel,  namely,  Messrs. 
Couillard  and  Schaeffer.  The  ostensible  purpose  of  the  meeting  was  to 
explain  a  transfer  policy  to  be  put  in  place.  In  this  regard,  Mr.  Schaeffer 
did  note  the  complaints  that  had  been  brought  against  the  LC60  by  the 
Human  Rights  Commission.  He  said  he  was  sorry  this  had  taken  place. 

The  policy  circulated  in  the  form  of  a  memorandum  from  Mr.  Parker  to  the 
Laboratory  Staff.  The  memorandum  stated: 

Henceforth  laboratory  policy  will  require  the  transfer  of  certain 
laboratory  technicians  to  different  job  assignments  on  a 
temporary  basis.  This  will  be  continued  so  that,  with  time,  each 
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will  have  a  knowledge  of  several  specialized  analysis 
procedures. 

The  advantages  of  this  are: 

1 )  It  will  enable  technicians  to  cover  the  work  of  others  who  ere 
ill  or  on  vacation.  On  returning  to  work  the  technician  will  not 
have  to  deal  with  a  large  build  up  of  samples  awaiting  analysis. 

2)  It  will  provide  for  smooth  flow  of  analytic  results  -  backlogs 
should  be  minimized. 

3)  It  will  provide  the  opportunity  for  personnel  to  bring  fresh 
and  innovative  ideas  to  a  new  job  that  may  have  otherwise  been  a 
routine  to  the  previous  occupant. 

4)  It  will  provide  an  opportunity  to  expand  knowledge  of 
analytical  procedures. 

In  the  area  of  non-routine  chromatographic,  analysis  with  very 
specialized  knowledge,  this  policy  will  require  amendment.  It  is 
proposed,  and  this  is  open  to  discussion,  that  one  or  two  days  a 
month  be  set  aside  for  hands-on  instruction  in  some  aspect  of 
chromatographic:  analysis.  This  instruction  should  be  given  to 
each  technician  and  should  be  in  the  form  of  an  experiment  to 
illustrate  certain  aspects  of  the  chromatographic  technique. 

This  policy  is  designed  to  increase  efficiency,  morale,  and 
interest  in  laboratory  operations. 

Immediately  following  the  meeting,  Mr.  Parker  handed  Ken  Maxwell  and  Dr. 
Eric  Ng  the  following  memorandum: 

In  accordance  with  the  laboratory  policy  of  periodically 
transferring  technicians  to  different  temporary  job  assignments, 
as  of  May  16,  Ken  will  begin  instructing  Eric  in  the  Auto  Analyzer 
work.  Eric  will  reciprocate  by  instructing  Ken  in  the  alcohol 
determination  by  Gas  Chromatography.  Duties  will  be  switched 
when  each  is  confident  in  his  new  job. 

Ken  will  continue  to  order  lab  supplies  and  provide  computer 
programming  and  trouble  shooting  specialized  work  as  before. 
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The  transfer  that  Mr.  Parker  ordered  was  done  within  the  meaning  of  the 
transfer  policy  he  had  just  articulated  at  the  staff  meeting.  He  did  not 
effect  the  transfer  of  Dr.  Ng  to  train  Mr.  Maxwell  as  the  designated 
Provincial  Analyst.  This  is  not  to  say  that  Mr.  Parker  couldn't  have  done 
so.  It  is  only  to  say  that  Mr.  Parker  chose  his  own  rationale  for  transfer, 
and  it  is  that  rationale  that  must  be  measured  under  the  Human  Rights 
Code.  I  find  the  rationale  wanting: 

1.  The  transfer  policy  called  for  a  temporary  move  between  jobs. 
Vet,  as  applied  to  Dr.  Ng  and  Mr.  Van,  there  is  no  indication  that 
the  ordered  moves  were  other  than  permanent. 

2.  The  transfer  policy  was  to  operate  in  relation  to  the  entire 
staff  of  technicians;  it  was  to  allow  each  person  to  learn  the 
other  person  s  job.  But,  Mr.  Yen  and  Dr.  Ng  were,  in  effect, 
assigned  jobs  of  lesser  responsibility,  indeed,  the  possibility  of 
Dr.  Ng  being  able  to  learn  something  new  by  being  able  to  perform 
some  ofthe  administrative  tasks  performed  by  Mr.  Maxwell,  such 
as  ordering  for  the  laboratory,  was  specifically  withheld.  Why? 
After  all,  the  LCBO  has  told  us  that  administrative  duties 
weighed  heavily  in  selection  for  promotion.  Why  should  Mr. 
Maxwell  have  had  the  "administrative"  advantage?  Bearing  in 
mind  the  stated  purposes  of  the  transfer  policy,  it  would  have 
seemed  that  that  was  something  to  be  shared;  it  surely  was 
something  that  could  have  been  learned. 

3.  The  transfer  policy,  itself,  is  suspect.  There  can  be  no 
question  that  Mr.  Couillard  initiated  discussion  concerning  the 
need  to  establish  such  a  policy  at  the  time  of  the  appointment  of 
Mr.  Parker.  Mr.  Couillard  testified: 

A.  Well,  it  was  just  a  very  short  time  after  his 
appointment  (Mr.  Parker's  appointment  as  Director  of 
Laboratory  Servicesl  in  November  of  1982,  that  we 
met  and,  as  I  said,  I  had  this  discussion  with  him, 
what  I  expected,  and  at  that  time  said  that  I  wanted 
to  see  a  change  to  be  made  in  the  people  covering  off 
other  people's  positions.  And  then  I  knew  that  he 
had  started  to  do  some  of  that.  But,  I  did  not  have 
any  details  of  it.  I  was  not  interested  in  details  of 
it.  That  was  the  laboratory  business.  I  was  rather 
surprised  that  there  complaints  from  some  of  the 
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technicians,  from  two  of  the  technicians,  about  this 
change  being  made,  but  there  was  no  consideration 
for  retaliation.  It  was  simply  something  that  I  felt 
should  be  done  to  improve  the  working  practices  of 
the  Board. 

0.  Was  this  different  from  the  policy  and 
procedures  that  were  carried  on  under  Mr.  Clarke? 

A.  Yes.  As  I  said,  I  had  once  asked  Mr.  Clarke  to  do 
more  of  that,  and  he  seemed  reticent  to  do  so,  so  I 
did  not  press  it  with  him,  as  he  had  been  there  a 
long,  long  time.  I  did  not  want  to  upset  his  last 
working  period. 

Again,  there  are  difficulties  with  Mr.  Couillard's  testimony.  Mr.  Clarke 
testified  on  cross-examination  that  he  would  have  liked  a  policy  of 
rotation,  but  that  the  Board  did  not  s?err:  tc       one.  Further,  even  if  Mr. 
Couillard's  testimony  is  accepted  as  applied  to  Mr.  Clarke,  the  clear 
implication  is  that  it  was  only  toward  the  very  end  of  Mr.  Clarke's  tenure 
that  Mr.  Couillard  said  anything  about  rotation.  Finally,  why  should  Mr. 
Couillard  have  selected  rotation  as  a  priority  item  in  the  operation  of  the 
Laboratory?  If  he  had  any  continuing  concern  relating  to  succession 
capacity,  it  would  have  seemed  that  his  priority  would  have  been 
somewhat  centered  on  the  designation  of  a  new  Assistant  Chief  for  the 
Director.  And,  clearly,  this  was  not  done. 

There  surely  is  nothing  wrong  with  a  transfer  policy  formulated  in  good 
faith  to  forward  reasonable  business  objectives.  But,  it  does  not  follow 
that  merely  because  transfer  policy  is  articulated  as  the  rationale  for 
moving  employees,  it  must  be  accepted  as  such.  Here  the  transfer  policy 
had  the  effect  of  giving  to  Dr.  Ng  and  Mr.  Van  work  of  lesser  responsibility. 
It  was  administered  on  a  selected  basis.  It  was  not  administered  in  the 
context  of  the  stated  goals  of  the  policy  itself  (e.g.  temporary  basis).  It 
was  ordered  while,  at  the  same  time,  management  noted  the  complaints 
that  had  been  filed  by  Dr.  Ng.  and  Mr.  Yan.  I  note  further  that  the  transfer 
had  the  tangential  but  very  real  effect  of  interfering  with  important 
research  then  being  conducted  by  Mr.  Karumanchiri  relating  to  ethyl 
carbamates. 

For  the  reasons  stated,  there  must  be  a  finding  that  sections  7  and  6  of  the 
Code  were  violated  by  transfers  ordered  on  the  part  of  Dr.  Ng  and  Mr.  Yan. 
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IV 


AWARD/REMEDIES 

The  complaints  before  this  Board  of  Inquiry  do  not  involve  difficult  areas 
of  law.  They  have  involved  difficulties  in  proof:  The  Board  of  Inquiry  has 
dealt  in  the  realm  of  the  professionals  who  are  highly  skilled  and  highly 
specialized.  The  Board  of  Inquiry  has  tried  to  understand  the  world  of  the 
chemists  and  the  technicians  at  the  LCBO  because  at  issue  have  been 
allegations  of  violations  of  basic  public  policy,  namely,  the  Human  Rights 
Code. 

The  evidence  extended  over  a  period  of  about  twenty  years.  It  covered 
numerous  documents,  and  detailed  testimony  in  fifteen  days  of  hearing. 
Reviewing  the  evidence  as  a  whole,  there  is  no  doubt  that  Commission 
Counsel  and  Complainants'  Counsel  have  proved  the  central  allegations  of 
the  complaints. 

The  Complainants  are  persons  of  a  visible  minority.  They  may  form  part  of 
a  group  that  is  large,  even  consisting  of  a  majority,  within  the  Laboratory 

the  LCBO.  But  that  is  not  the  issue.  The  issue  is  whether  they  were 
denied  the  opportunity  for  promotion  on  grounds  prohibited  by  the  Code. 
And,  the  answer  must  be  in  the  affirmative  for  the  reasons  that  I  have 
detailed  in  the  preceding  sections  of  this  Award. 

It  is  not  simply  that  the  LCBO  attempted  to  use  seniority  as  a  means  for 
awarding  promotions  to  managerial  ranks,  thereby  precluding  members  of 
a  visible  minority  with  clearly  lesser  seniority  of  the  opportunity  for 
promotion. 

What  the  LCBO  did,  or  more  precisely,  some  of  its  employees  acting  within 
their  authority,  was  far  more  insidious.  The  evidence  indicates  that 
seniority  within  the  professional  ranks  of  the  Laboratory  was  never  used 
as  a  basis  for  promotion.  Rather,  the  then  Chief  Chemist  supposedly 
looked  to  the  quality  of  each  technician's  work  and  awarded  promotion 
accordingly. 

At  a  point,  however,  when  one  of  the  visible  minority  was  clearly  the 
leader  in  contention  for  any  promotion,  the  rules  were  changed.  The 
evaluation  mechanism  had  enough  flexibility  in  it  to  allow  for  significant 
subjectivity.  And,  the  Chief  Chemist  used  that  flexibility  to  maximize  an 
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enterprising  Caucasian's  skill  and  ability,  and  to  minimize  the  skill  and 
ability  of  those  who  were  not  Caucasian. 

What  the  Chief  Chemist  did  in  evaluating  his  professional  staff  was  not 
carried  out  in  good  faith.  Nor,  did  it  bear  any  reasonable  relationship  to 
the  legitimate  objectives  of  the  Laboratory.  He  consciously  placed  the 
Caucasian  on  the  track  for  promotion,  and  he  consciously  derailed  the 
non-Caucasian  who  clearly  had  out-performed  his  colleague. 

The  contest  for  promotion  according  to  the  Chief  Chemist  was,  at  best, 
between  two  persons,  one  Caucasian,  and  the  other  not  Caucasian.  The 
Chief  Chemist  excluded  from  consideration  another  member  of  a  visible 
minority  who  had  the  finely  developed  skills  of  a  trained  chemist,  who  had 
far  more  training  than  a  technician.  There  simply  was  no  reason  for  doing 
this.  The  preferred  candidate,  the  Caucasian,  was  a  technician;  he  was  not 
a  chemist. 

What  the  Chief  Chemist  did  when  promotion  became  possible  was  to  mask 
the  opportunity.  He  chose  not  to  fully  disclose  to  the  candidates  that  the 
job  would  be  a  stepping  stone  to  the  position  of  Chief  Chemist  on  his 
retirement.  He  chose,  rather,  to  describe  the  position  for  promotion  as  one 
relating  to  administrative  matters  only;  it  was,  in  sum,  of  little  concern 
to  a  person  who  was  skilled  chemist. 

What  the  Chief  Chemist  did  by  way  of  deception  was  mirrored  by  his 
superior,  the  Assistant  General  Manager.  Criteria  were  manipulated,  false 
criteria  set,  and  the  truth  about  the  job  leading  to  the  position  of  Chief 
Chemist  never  told.  Indeed,  the  story  was  consciously  covered  up.  The 
non-Caucasian  contender  was  led  to  believe  the  job  would  go  to  someone 
outside  the  LCBO  who  was  professionally  recognized  for  his/her  technical 
competence.  This  was  not  to  be.  The  person  who  was  awarded  the 
stepping  stone  position  was  slated  to  be  first  in  line  for  the  job  of  Chief 
Chemist.  And,  when  that  job  finally  eventuated,  there  was  more 
subterfuge.  There  was  an  indication  of  an  open  competition  by  the 
Assistant  General  Manager.  Yet,  at  the  same  time,  there  was  no  real 
desire  on  his  part  to  give  what  he  said  would  likely  be  forthcoming. 

When  the  job  of  Chief  Chemist  was  finally  awarded  to  the  person  who  had 
earlier  gotten  the  stepping  stone  position,  the  title  was  changed  in 
circumstances  that  indicate  only  a  continuation  of  the  subterfuge  that 
mrked  a  period  of  nearly  twenty  years.  The  title  was  changed  to  that  of 
Director,  Laboratory  Services.  Chemist  was  taken  out  of  the  title,  the 
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reasoning  being  that  perhaps  one  did  not  have  to  be  a  chemist  and  hold  the 
requisite  professional  qualifications.  Vet,  the  fact  is  that  the  job  of 
Director  was  essentially  the  same  job  as  Chief  Chemist.  Only  the  title  had 
been  changed. 

Respondents"  Counsel  likened  the  complaints  before  me  to  Jain  v.  Acadia 
University.  5  C.H.R.R.  D/2123  (Nova  Scotia  1984),  cited  and  discussed 
earlier  in  this  Award.  There,  Judge  Atton  as  a  Board  of  Inquiry  dismissed 
a  complaint  alleging  discrimination  in  employment  on  the  basis  of  race, 
colour  or  national  origin.  The  Complainant,  a  highly  skilled  person,  was 
hired  as  a  Science  Librarian.  He  contended  for  the  position  of  University 
Librarian,  and  lost.  He  said  he  lost  because  the  selection  committee 
considered  factors  that  were  prohibited  by  the  Human  Rights  Act. 

Judge  Atton  decided  otherwise.  What  he  said,  though  noted  before, 
deserves  to  be  repeated: 

I  wish  to  point  out  that  the  evidence  of  the  witnesses,  the 
documentary  evidence  and  particularly  the  reference  materials 
clearly  show  that  the  Complainant  was  an  efficient  and  valued 
employee  of  the  University  in  his  position  as  Science  Librarian. 
He  had  developed  that  smaller,  and  more  specialized  segment  of 
the  library  system  at  Acadia  into  a  valuable  operation  for  the 
various  faculties  and  obviously  has  continued  to  do  so  to  date. 
However  as  previously  mentioned  academic  ability  and 
experience  in  a  specialized  field  is  not  the  sole,  nor  the  dominant 
criterion  in  choosing  a  suitable  candidate  for  advancement,  or  a 
position.  I  have  had  an  opportunity  to  hear  from  all  of  the 
members  of  the  selection  committee  of  1962,  examine  all  of  the 
letters  of  recommendation,  the  curriculum  vitae  of  the 
candidates,  as  well  as  evidence  from  both  Mr.  Bates  and  the 
Complainant,  and,  although  it  may  not  be  necessary  for  this 
inquiry,  i  would  agree  with  the  conclusion  of  the  committee. 

Judge  Atton  examined  the  full  procedure  for  selection  of  the  University 
Librarian.  He  found  a  good  faith  exercise  of  judgment,  and  he  found 
objective  criteria  that  bore  a  reasonable  relationship  to  the  contested 
position 

In  the  matter  before  this  Board  of  Inquiry,  I  have  found  neither  good  faith 
nor  objective  criteria  that  bore  a  reasonable  relationship  to  the  contested 
position,  in  the  result,  the  Jain  matter  is  relevant  to  the  matter  before 
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me.  But,  what  Jain  does  Is  to  re-enforce  the  judgment  reached. 

Mr.  Karumanchih,  Dr.  Ng  and  Mr.  Yan  are  persons  of  a  visible  minority.  In 
somewhat  different  ways,  they  were  discriminated  against  in  their 
employment.  !  can  find  neither  good  faith  nor  the  exercise  of  reasonable 
criteria  to  justify  the  discrimination.  It  is  true  that  no  words  of 
discrimination  on  any  of  the  Code's  prohibited  grounds,  expressed  or 
implied,  were  ever  used  by  any  of  the  Respondents  against  the 
Complainants.  But,  bearing  in  mind  the  statutory  burden  of  proof,  the 
unrebutted  inference  must  be  of  discrimination  prohibited  by  the  Code. 

The  effects  of  the  discrimination  on  each  of  the  Complainants  was  real, 
deep  and  lasting.  Obviously,  Mr.  Karumanchih  felt  the  effects  most  deeply, 
for  he  was  subject  to  the  prohibited  acts  over  a  far  longer  period  of  time 
than  Dr.  Ng  and  Mr.  Van,  who  was  employed  with  the  Board  in  1980. 

I  come  now  to  the  remedies. 

(J)  It  is  clear,  and  I  so  declare,  that  the  rights  of  Mr.  Karuman- 
chih under  sections  4,  8  and  10  of  the  Code  have  been  infringed 
by  the  Respondents  named  in  his  complaint. 

(2)  Within  forty-five  working  days  from  the  date  of  this  Award, 
Mr.  Kaurnanchih  is  to  be  appointed  Director  of  Laboratory 
Services  at  the  LCBO.  This  order  is  not  entered  as  punishment. 
Rather,  it  is  entered  to  vindicate  the  very  real  interests  that 
have  been  infringed.  Clearly,  such  an  order  will  have  a  harsh 
effect  upon  Mr.  Parker,  who  in  many  ways  was  an  innocent  party 
insofar  as  his  promotion  to  Assistant  Chief  Chemist  and  Director 
are  concerned. 

It  is  not  the  pursuit  of  an  affirmative  action  programme  that 
impels  the  order.  Rather,  Mr.  Karumanchih  was  the  person  who 
should  have  been  designated  both  Assistant  Chief  Chemist  and 
Director  of  Laboratory  Services.  He  was  passed  over  for  reasons 
that  lack  good  faith  and  bear  no  relationship  to  the  operations  of 
the  LCBO.  * 

A  money  award  will  not  fully  respond  to  the  wrongs  that  have 
been  done.  The  hard  fact  is  that  there  is  only  one  Director,  and 
Mr.  Karumancniri  should  be  that  Director. 
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The  argument  was  made  that  the  Laboratory  has  gone  through  a 
reorganization  since  the  complaints  were  issued.  There  is  no 
assurance  that  Mr.  Karumanchiri  would  meet  the  new  require- 
ments, whatever  they  may  be,  of  the  reorganized  laboratory.  In 
an  abstract  way,  the  point  is  well  taken.  However,  Mr. 
Karumanchiri  was  called  upon  to  serve  as  Acting  Director  for 
a  three-month  period  following  the  reorganization.  There  is 
agreement  that  he  acquitted  himself  well. 

Finally,  there  could  be  some  dispute  as  to  whether  Mr. 
Karumanchiri  should  be  awarded  the  position  of  Director  in 
relation  to  his  two  colleagues,  who  are  also  complainants  in  this 
matter.  This,  too,  has  been  resolved.  Dr.  Ng  and  Mr.  Yan  agreed 
that  they  would  yield  to  Mr.  Karumanchiri  as  Director. 

I  fully  recognize  the  reality  connected  with  professionals 
working  in  close  quarters  and,  in  that  regard,  the  difficulties 
they  will  now  face  working  together.  What  Professor  Cumming 
said  in  Rand  and  Canadian  Union  of  Industrial  Employees  v.  Sealy 
Eastern  Limited.  Upholstery  Division.  3  C.H.R.R.  D/938  (June  1 4, 
1982  Ontario)  as  applied  to  reinstatement  has  meaning  here: 

In  my  opinion,  reinstatement  is  the  most 
appropriate  remedy  in  the  instant  case. 

Reinstatement  does  not  provide  a  result  that  will  be 
all  that  comforting  to  either  party.  Mr.  Tosh,  the 
plant  manager  of  Sealy,  and  Mr.  Rand,  did  not  get 
along  well  with  each  other  in  the  past,  and  their 
relationship  for  the  future  remains  fraught  with 
some  uncertainty.  Mr  Tosh  regards  Mr.  Rand's 
replacement  (Mr.  Sam  Baker)  as  maintenance 
mechanic  for  Sealy,  as  a  superior,  more  productive 
employee  

It  is  hoped  that  Mr.  Tosh  and  Mr.  Rand  will  put  their 
past  relationship  problems  behind  them,  and  simply 
direct  their  attention  to  the  operation  of  Sealy's 

business. . . . 

(3)  There  shall  be  paid  to  Mr.  Karumanchiri  by  the  LCBO  the 
difference  in  salary  between  what  he  earned  and  what  Mr.  Parker 


was  paid  from  April  1,  1979  to  the  date  that  Mr.  Karumanchiri 
begins  to  function  as  the  Director  of  Laboratory  Services.  These 
monies  shall  be  paid  no  later  than  sixty  days  following  the  date 
of  this  award. 

(4)  Interest  on  the  amount  payable  under  (3),  supra,  shall  be  paid 
on  the  basis  of  the  average  annual  prime  rate  for  each  applicable 

year. 

(5)  General  damages  for  discrimination  in  the  amount  of  $6,000 
shall  be  paid  by  the  LCBO  to  Mr.  Karumanchiri. 

(6)  Mr.  Merifield  represented  the  Complainants.  His  role  was 
useful.  Commission  Counsel,  Mr.  Judge,  carried  the  burden  of  the 
complaints.  Still,  however,  the  facts  incident  to  these 
complaints  were  complex  and  extended  over  a  period  of  about 
twenty  years.  Mr.  Merifield  contributed  directly  in  the 
examination  of  several  witnesses.  And,  in  at  least  one  instance, 
he  assisted  when  the  potential  for  conflicting  interests  arose 
between  the  Complainants.  Bearing  in  mind  the  authority  in  a 
Board  of  Inquiry  under  section  40(1  )(b)  of  the  Code,  I  direct  the 
LCBO  to  pay  the  legal  expenses  of  the  Complainants  on  a  party 
and  party  basis. 

(7)  For  the  reasons  set  out  in  the  findings  of  the  Award,  I 
declare  that  the  rights  of  Dr.  Ng  and  Mr.  Yan  under  sections  4,  8 
and  10  of  the  Code  have  been  infringed. 

(6)  General  damages  will  be  paid  by  the  LCBO  to  Dr.  Ng  in  the 
amount  of  $3,000. 

(9)  General  damages  will  be  paid  to  Mr.  Yan  in  the  amount  of 
$1,500. 

(10)  I  noted  earlier  in  this  award  that  the  Respondents  named  in 
what  may  be  called  the  reprisal  complaints  did,  indeed,  violate 
the  rights  of  Dr.  Ng  and  Mr.  Yan  under  sections  7  and  8  of  the 
Code.  And,  1  so  declare  now. 

(11)  General  damages  in  the  amount  of  $1,000  each  shall  be  paid 
to  Dr.  Ng  and  Mr.  Yan. 
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The  Commission  requested  that  I  order  the  establishment  by  the  LCBO  of 
an  affirmative  action  programme  designed  to  extend  "an  employment 
equity  programme  to  racial  minorities."  I  decline  the  request,  in  my  view, 
significant  wrongs  were  well  proved  in  the  complaints.  But  those  wrongs, 
on  balance,  were  the  deeds  of  individuals,  albeit  officials  of  the  LCBO. 
There  was  no  proof  of  any  substantial  kind  going  to  institutional  discrim- 
ination. The  most  that  could  be  said  is  that  the  institution  merely 
followed  the  pretense  of  detailed  review  when  it  should  have  embarked  on 
substantive  review.  Hopefully,  some  lessons  have  been  learned. 

I  will  retain  jurisdiction  should  any  dispute  arise  concerning  the 
implementation  of  this  Award,  including  questions  going  to  amounts  of 
monies  ordered  paid. 


IT  IS  SO  ORDERED. 

DATED  THIS  4^DAY  OF  MARCH,  1967  AT  TORONTO,  ONTARIO. 


Dr.  D.J.  Baum 
Board  of  Inquiry 
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